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donors, alumni and long-time friends of the University. What the University bargained for and
what it got was two more years with Dr. Client as President, two more years of his presidential
fund raising (and the $15 Million he raised in those two years), and time spent grooming the
successor hand-picked by Dr. Client

Yet, the University claims the Disputed Agreement lacks

any bargained-for consideration.
In Kentucky, there is a "presumption of universal application that an admitted and duly
executed writing is supported by a legal consideration, and the burden is cast on the one executing
it to overcome that presumption." Shrout's Adm'r v. Vaughan, 305 Ky. 637, 204 S.W.2d 969, 970
(1947). Accord, Aspen Traditions, Inc. v. Ky. Associated Gen. Contrs. Self-Insurers' Fund, No.
2009-CA-000733-MR, 2010 Ky. App. Unpub. LEXIS 758, at *7-8 (Ct. App. Oct. 1, 2010).
Accord, Commonwealth Land & Title Ins. Co. v. Howard, 2016 U.S. Dist. LEXIS 41580; 2016
WL 1255719 (E. D. Ky. 2016)(Judge Caldwell)(citing Aspen Traditions). The University cannot
carry its burden and overcome this presumption.
As will be shown below, the Agreement contains at least five promises of performance by
the Client

promises which were, in fact, fulfilled by the Client

These promises and

performance constitute sufficient consideration to support enforcement of the Disputed Agreement
against the University. Moreover, the Client

post-Agreement work for the University involved

duties unlike those performed prior to the execution of the Disputed Agreement 4 and,
consequently, this work also constituted sufficient consideration. The University bargained for
and received the use of Dr. Client

sterling reputation and created the position of Chancellor (a

Like grooming his likely successor for the job of President and introducing donors and potential
donors to him.

4

3
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University breached the contract and that the Client

were damaged by the breach. No more is

required. See, for example, Fed. R. Civ. Pro. Form 10. Complaint to Recover a Sum Certain.13
II.

THE AGREEMENT IS NOT VOID FOR LACK OF VALID CONSIDERATION.
A.

Introduction.

The basics of the requirement of consideration are set out in § 71 of the Restatement
(Second) of Contracts (hereafter the “Restatement”):
Requirement of Exchange; Types of Exchange
(1)
To constitute consideration, a performance or a return promise must be
bargained for.
(2)
A performance or return promise is bargained for if it is sought by the
promisor in exchange for his promise and is given by the promisee in exchange for
that promise.
(3) The performance may consist of
(a)

an act other than a promise, or

(b)

a forbearance, or

(c)

the creation, modification, or destruction of a legal relation.

(4) The performance or return promise may be given to the promisor or to some
other person. It may be given by the promisee or by some other person.
As will be shown below, the Client

made a number of promises of performance in the

Disputed Agreement and the Agreement itself created the “legal relation” of Chancellor of the
University.

Even if some of those promises are considered “illusory” (they were not) the

13

Rule 84 and the Appendix of Forms were abrogated, effective December 1, 2015, and according
to the Committee Notes on Rules, the reason for this is that the purpose of the forms, “to indicate,
subject to the provisions of these rules, the simplicity and brevity of statement which the rules
contemplate” has been fulfilled, and other sources make high quality forms available to
practitioners.

8
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remaining promises provide the necessary consideration. This is made clear by reference to § 80
of the Restatement:
Multiple Exchanges
(1) There is consideration for a set of promises if what is bargained for and given
in exchange would have been consideration for each promise in the set if exchanged
for that promise alone.
(2) The fact that part of what is bargained for would not have been consideration
if that part alone had been bargained for does not prevent the whole from being
consideration.
The fact that the Disputed Agreement states that the retirement benefits are being provided
to the Client

because of their past stellar service to the University does not, of course, eliminate

the consideration given by the Client

or the benefits received by the University. 14

The

Restatement makes this clear at §81:
Consideration as Motive or Inducing Cause
(1) The fact that what is bargained for does not of itself induce the making of a
promise does not prevent it from being consideration for the promise.
(2) The fact that a promise does not of itself induce a performance or return
promise does not prevent the performance or return promise from being
consideration for the promise.
The University refers to the Disputed Agreement as “bizarre” and “one-sided” (it is
neither), but those claims, even if true, do not affect the determination of the existence of
consideration. This is made clear by § 79 of the Restatement:
Adequacy of Consideration; Mutuality of Obligation.
If the requirement of consideration is met, there is no additional requirement of

14

As will be discussed below, the affidavits of
and
attached hereto show that
the University had more objectives in mind for the Disputed Agreement than just doing the right
thing by the Client
9
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(a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or
detriment to the promisee; or
(b) equivalence in the values exchanged; or
(c) "mutuality of obligation."
Even if the promises made by the Client

in the Disputed Agreement did not constitute

consideration when the Agreement was signed, their performance of those promises constituted
sufficient consideration:
We thus have presented this question: Will an undertaking, unenforceable at its
outset, because of a lack of any consideration then moving towards the purported
obligor, become binding upon the obligor, after the obligee, in reliance upon the
undertaking, has, although not bound to do so, actually executed the consideration
sought by the obligor? Under elementary principles of the law of contracts, the
answer must be in the affirmative. We have here a unilateral contract, defined in
section 13 of Williston on Contracts as one where only one party promises
performance, the consideration from the promisee being actually given. Illustrating
such contracts, the author says:
An offer of reward, an offer of a price for goods, or for services, becomes a
contract when what is requested is given or done, though no obligation to give
or to do anything ever exists.
Maryland Casualty Co. v. Marshall, 226 Ky. 62, 10 S.W.2d 485 (Ky. 1928)(Emphasis supplied.)
B.

Consideration Exists in This Case in Many Forms.

The University relies primarily upon Sawyer v. Mills, 295 S.W.3d 79 (Ky. 2009) for the
proposition that "past consideration is insufficient to support a promise". Sawyer provides no
support for the motion to dismiss.
Mrs. Sawyer, who worked as a contract employee for relatively brief periods of time,
claimed that she recommended that Melbourne Mills pursue a class action against Fen-Phen's
manufacturer and she assisted with clerical work in processing Fen-Phen claims. In May of 2001
a settlement was reached in the cases and Mr. Mills paid substantial bonuses to many of his
employees. Unsatisfied with her bonus, Mrs. Sawyer and her husband invited Mr. Mills to their

10
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art studio, secretly tape-recorded their conversation, and negotiated an agreement with Mr. Mills
for a huge bonus for the already settled Fen-Phen cases -- to be paid on a monthly basis over
several years. Mr. Mills agreed to pay for an attorney to put the agreement in writing, but later
refused to sign the contract or honor his agreement with Mrs. Sawyer. The Court had no trouble
finding that there was no consideration for the oral agreement:
However, because Sawyer concedes she had completed her performance prior to
the June 25, 2001 oral agreement, it was supported only by past performance, which
is no consideration at all, and thus, under this argument, there was not a binding
contract.
Sawyer, supra, at 86. Sawyer was simply a case of a disgruntled employee who was able, after
the fact, to coerce her employer to agree – temporarily and orally– to pay her an additional bonus
for a minor amount of work which the employee conceded was already completed at the time of
the oral agreement.
Mrs. Sawyer’s case is not analogous to this case. She worked for relatively brief terms as
a paid staffer. Dr. Client worked for 35 years as the President of the University. Mrs. Sawyer
made relatively minor contributions to resolution of the Fen-Phen cases. Dr. Client

raised

hundreds of millions of dollars for the University. She admitted that all her work on the Fen-Phen
cases was completed (and the cases were settled) before Mr. Mills agreed to the additional bonus.
Dr. Client continued his good work for the University after the Disputed Agreement was signed.
Mrs. Sawyer’s oral agreement was obtained under suspicious circumstances and her proof of that
agreement was taken from a conversation that was secretly tape-recorded.

Dr. Client

agreement was in writing and was the product of consideration by the Board over many years.
The promise made to Mrs. Sawyer regarding a bonus for a particular group of cases to which she
made little contribution. The promises made to Dr. and Mrs. Client concerned their retirement
benefits.

11
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The difference between Mrs. Sawyer’s claims and those of Dr. and Mrs. Client is like the
difference between “the lightning bug and the lightning” (to borrow a phrase from Mark Twain).15
Moreover, there is no hard and fast rule that “past consideration is insufficient to support a
promise.” Second 86 of the Restatement makes this clear:
Promise for Benefit Received
(1)
A promise made in recognition of a benefit previously received by
the promisor from the promisee is binding to the extent necessary to prevent
injustice.
Official Comment (b) “Rationale” describes the Client

circumstance almost precisely:

Facts such as the definite and substantial character of the benefit received, formality
in the making of the promise, part performance of the promise, reliance on the
promise or the probability of such reliance may be relevant to show that no
imposition results from enforcement.
The University certainly received a “definite and substantial” benefit from the Client
salaries far lower than those of other less-successful university presidents.

work for

The Disputed

Agreement is certainly “formal.” And there was reliance and the probability of reliance by the
Client

on the retirement benefits promised in the Disputed Agreement.
Defendant also cites Sawyer and Greenup v. Wilhoite, 279 S.W. 665 (Ky. 1926), for the

proposition that work done by Dr. Client for the University after the Disputed Agreement was
signed cannot be sufficient consideration to support the Agreement. There are more modern cases
which address this issue. See, Creech, Inc. v. Brown, 433 S.W.3d 345 (Ky. 2014) (holding that a
post-employment non-compete agreement was not supported by consideration, even though the
employer continued to employ the employee where the circumstances of that employment did not

There was no hint in the court’s opinion that Mr. Mills should reasonably have expected Mrs.
Sawyer to rely on the oral promise or that Mrs. Sawyer did in fact rely on the promise in any
material way. Not surprisingly, there was no discussion in the case suggesting that enforcement
of the oral agreement was necessary to prevent injustice.

15
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past decades of duties and/or work performed by Dr. and Mrs. Client all for the benefit of
The University
.
Paragraph 1 contains as least five promises from the Client

(the “Client Promises”):

1. Dr. Client agreed to serve as President “until he may decide to retire.”16
2. Dr. Client agreed to accept the position of Chancellor for as long as he desired to perform
the duties of Chancellor.17
3. Mrs. Client agreed to always be an Ambassador for the University.
4. Dr. and Mrs. Client agreed to serve the University in any capacity requested; and
5. Dr. and Mrs. Client agreed to continue their fundraising efforts for the University.
Paragraph 2 provides that the compensation and benefits to be paid by the University were not
conditioned upon the fulfillment of the first two Client Promises. But Dr. Client did fulfill those
promises and, once he did, the University was bound to honor its promises. See, Maryland
Casualty, supra.
There is nothing in the Agreement that relieves the Client

of the other three Client

Promises and, consequently, those promises constitute the only consideration necessary to support
enforcement of the University’s obligations under the Agreement, even though the Agreement
provides that the benefits are being extended because of the Client
work performed by Dr. and Mrs. Client

“past decades of duties and/or

See, Restatement §§80 (“Multiple Exchanges”) and 81

(Consideration as Motive or Inducing Cause”).
At this point the Court cannot conclude that the University received no benefit from the
continued association of the Client

with the University and the creation of the position of

This was not an illusory promise. Dr. Client bound himself to the University as President for
the remainder of his life of full-time employment.
17
Dr. Client did not have to become Chancellor of the University in order to obtain the benefits
of the Agreement, but he did become Chancellor (and, so far as he knows, remains Chancellor).
16
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Chancellor especially for Dr. Client

Past Chairman

and long-term Board Member

have sworn to the obvious fact that the University expected to benefit from the Disputed
Agreement. See, Exhibits 1 and 2 hereto. This Court is ill-equipped to second-guess the Board of
Trustees regarding their determination of the value to the University of its continued association
of the Client

The “business judgment rule” is applicable here:

Questions of policy of management, expediency of contracts or action, adequacy
of consideration, lawful appropriation of corporate funds to advance corporate
interests, are left solely to their honest and unselfish decision, for their powers
therein are without limitation and free from restraint, and the exercise of them for
the common and general interests of the corporation may not be questioned,
although the results show that what they did was unwise or inexpedient.
Auerbach v. Bennett, 47 N.Y.2d at 629, 419 N.Y.S.2d at 926 (quoting Pollitz v. Wabash R.R. Co.,
207 N.Y. 113, 124, 100 N.E. 721 (1912)). Hanson Trust PLC v. ML SCM Acquisition, Inc., 781
F.2d 264, 1986 U.S. App. LEXIS 26714, Fed. Sec. L. Rep. (CCH) P92,418 (2d Cir. N.Y. 1986).
The “business judgment rule” has been applied to nonprofit corporations in Kentucky in Davis v.
Innwood Condo. Prop. Owners Ass'n, No. 2013-CA-001221-MR, 2014 Ky. App. Unpub. LEXIS
500, at *10-11 (Ct. App. June 27, 2014)
[W]e note that the court below correctly determined that the business judgment rule
applies in this case. The business judgment rule is codified for non-profit
corporations, such as Innwood, at Kentucky Revised Statutes (KRS) 273.215
(standards for directors) and KRS 273.229 (standards for officers). The court relied
on, and Innwood cites to, the corresponding provisions in KRS Chapter 271B; the
Kentucky Business Corporation Act: KRS 271B.8-300 (standards for directors);
and KRS 271B.8-420 (standards for officers). Since these respective provisions in
KRS Chapter 273 and KRS Chapter 271B are virtually identical, the legislature has
clearly expressed its intent that the business judgment rule applies to both nonprofit and for-profit business corporations.
The business judgment rule is "a presumption that in making a business decision,
not involving self-interest, the directors of a corporation acted on an informed basis,
in good faith and in the honest belief that the action taken was in the best interests
of the company." Allied Ready Mix Co., Inc. ex. rel. Mattingly v. Allen, 994 S.W.2d
4, 8, 46 9 Ky. L. Summary 1 (Ky. App. 1998).
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Id. at pp 10-11.
C.

Pensions and Severance Agreements Form a Special Class of Cases:

It has been generally held that where an employer has a pension plan and the employees
know of it, continued employment constitutes consideration for the promise to pay the pension.
Rubin v. Adams, Tex.Civ.App., 368 S.W.2d 42, 45; Hunter v. Sparling, 87 Cal.App.2d 711, 197
P.2d 807, 814; Annotation 42 A.L.R.2d 461 (“Rights and Liabilities as Between Employer and
Employee with Respect to General Pension or Retirement Plan”) and cases cited therein. See also
decisions of American jurisdictions summarized and discussed in Note, Legal Problems of Private
Pension Plans, 70 Harv. L. Rev. 490 (1957); and Note: Obligations--Deferred Compensation-Supplemental Awards and Pension Plans, 52 Tul. L. Rev. 427
The modern judicial trend, evidenced by decisions throughout the United States, is that
employers who create employee retirement, insurance or other welfare benefit plans, and
communicate those plans to their employees, have made an offer which employees are deemed to
have accepted through their continued rendering of services to the employer. Employee acceptance
of this offer is held to create an enforceable unilateral contract. Hoefel v. Atlas Tack Corp., 581
F.2d 1 (1st Cir. 1978), cert. denied sub nom., Atlas Tack v. Mahoney, 440 U.S. 913 (1979),
Courts have often used unilateral contract analysis to determine whether an employer's
promise regarding compensation to an at-will employee is enforceable. See, e.g., Levy v. Lucent
Technologies, Inc., 2003 U.S. Dist. LEXIS 414, 2003 WL 118500 (S.D. N.Y. Jan. 14,
2003); Popovich v. Bekaert Corp., 222 Ga. App. 395, 474 S.E.2d 286, 288 (Ga. Ct.
App.1996) ("[A]n additional compensation plan offered by an employer and impliedly accepted
by an employee, by remaining in employment, constitutes a contract between them
…."); Cunningham v. 4-D Tool Co., 182 Mich. App. 99, 451 N.W.2d 514, 517 (Mich. Ct.

16
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App.1989); Leone v. Precision Plumbing & Heating, Inc., 121 Ariz. 514, 591 P.2d 1002, 1004
(Ariz. Ct. App.1979) ("It is undisputed that if continued employment is bargained for in making a
bonus offer, continued employment is sufficient consideration."); Fries v. United Mine
Workers, 30 Ill.App.3d 575, 333 N.E.2d 600, 604 (Ill. App. Ct.1975)(enforcing employer's
promise to pay pension to employee noting that "[a]n employee may accept an offer of a pension
by continuing to work"); see also Mark Pettit, Jr., MODERN UNILATERAL CONTRACTS, 63
B.U. L.Rev. 551 (1983) (noting the widespread judicial use of unilateral contract analysis in
employment cases); Harwood v. Avaya, Inc., No. C2-05-828, 2007 U.S. Dist. LEXIS 61899, at
*20-22 n.11 (S.D. Ohio Aug. 21, 2007); Moro v. State, 357 Or. 167, 198-99, 351 P.3d 1, 21-22
(2015); Leone v. Precision Plumbing & Heating, Inc., 121 Ariz. 514, 591 P.2d 1002, 1004 (Ariz.
Ct. App. 1979) ("It is undisputed that if continued employment is bargained for in making a bonus
offer, continued employment is sufficient consideration."); Fries v. United Mine Workers, 30 Ill.
App. 3d 575, 333 N.E.2d 600, 604 (Ill. App. Ct. 1975) (enforcing employer's promise to pay
pension to employee noting that "an employee may accept an offer of a pension by continuing to
work”); Levy v. Lucent Techs., 2003 U.S. Dist. LEXIS 414, at *25-28 (S.D.N.Y. Jan. 13, 2003).
III.

THE DISPUTED AGREEMENT IS ENFORCEABLE
BECAUSE DR. AND MRS. Client
RELIED ON IT.
Section 90 of the Restatement has been adopted in Kentucky18 and provides in relevant

part:
Promise Reasonably Inducing Action or Forbearance
(1)

A promise which the promisor should reasonably expect to induce action or
forbearance on the part of the promisee or a third person and which does
induce such action or forbearance is binding if injustice can be avoided only
by enforcement of the promise.

18

See, McCarthy v. Louisville Cartage Co., 796 S.W.2d 10, 11 (Ky.Ct.App., 1990) (citing
Meade Const. Co. v. Mansfield Commercial Elec., 579 S.W.2d 105, 106 (Ky., 1979)).
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Official Illustration No. 4 to this Section is instructive:
4.

A has been employed by B for 40 years. B promises to pay A a pension of
$ 200 per month when A retires. A retires and forbears to work elsewhere
for several years while B pays the pension. B's promise is binding.

The Client

worked for the University for more than 40 years.

retirement benefits.

The Client

The University promised

retired and did not work for any other university.

University paid the retirement benefits for a time after the Client

The

retired. A better fit to Official

Illustration No. 4 can hardly be imagined.
While reliance in Illustration No. 4 is presumed, the Client

in fact, relied on the Disputed

Agreement in not very surprising ways, including the following:


They did not purchase long term care insurance, which may now be prohibitively
expensive because of the deterioration of their health;



They did not purchase life insurance to maintain the coverage previously provided by
the University;



They did not insist on salary increases or take other jobs.

See, Affidavit of Dr. Client attached as Exhibit 3.
IV.

THIS LIFETIME CONTRACT IS ENFORCEABLE.
There should be no real question that Dr. and Mrs. Client relied on the Disputed Agreement

in planning for their last years at the University and for their retirement and no real question that
the circumstances of Dr. Client

employment were changed by the Disputed Agreement and

changed after the Disputed Agreement was signed. See, affidavit of Dr. Client attached hereto
as Exhibit 3.
The cases cited by the University for the proposition that “where a contract covers no
definite period, it may be terminated by either party at will” – principally MidAmerican Distrib. v.
Clarification Tech., Inc., 2100 LEXIS 89123 (ED Ky. 2011) (involving a distributorship

18
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agreement with no definite tern) and Edwards v. Ky. Utils. Co., 150 S.W.2d 916 (Ky. 1941)
(involving an offer of “permanent” employment) - are not applicable to contracts (like this one)
involving “lifetime” benefits. See, 1-4 Corbin on Contracts § 4.2:
The term “lifetime” is far more definite a term than the term “permanent.” This
latter term is frequently used in classified ads and in common speech to denote a
position that is not seasonal or otherwise of a reasonably certain temporary
duration. The word “permanent” is commonly used to mean much less than
“eternal” or “until death do us part.” Courts have been more willing, and properly
so, to regard “lifetime” as a definite period of time.31
Id. (Emphasis supplied).
A good statement of the general rule can be found in a case cited by the University,
Brownsboro Road Restaurant, Inc. v. Jerrico, Inc., 674 S.W.2d 40 (1984):
Rather, we think the franchise agreement falls into the category of contracts which
specify no time for termination. Such contracts will not, in absence of unequivocal
language, be construed as running into perpetuity.
Id. at 41. (Emphasis supplied.) The Disputed Agreement differs from the franchise agreement
discussed in Brownsboro Road in that the Disputed Agreement was an agreement regarding
retirement benefits and, like most such agreements, provides quite clearly that it is to extend for
the lifetimes of Dr. and Mrs. Client

None of the cases cited by the University involved claims

for retirement or severance benefits.
A comprehensive discussion of the law in this area can be found in Shoen v. Amerco, Inc.,
896 P2 469 (Nev. 1995). There, Mr. Shoen, the founder of U-Haul, who developed the business
into a $ Billion+ business, had his contract for lifetime retirement benefits terminated when his

31

See, Roberts v. Southern Wood Piedmont Co., 571 F.2d 276 (5th Cir.1978); Arentz v. Morse Dry
Dock & Repair Co., 249 N.Y. 439, 164 N.E. 342 (1928); Greene v. Oliver Realty, Inc., 363
Pa.Super. 534, 526 A.2d 1192 (1987), appeal denied, 517 Pa. 607, 536 A.2d 1331; Minter v.
Tootle-Campbell D.G. Co., 187 Mo.App. 16, 173 S.W. 4 (1915).
19
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sons gained control of the business. The court there upheld Mr. Shoen’s contract in an opinion
containing the following analysis:
Generally, courts have found that "lifetime" contracts are at-will for reasons other
than the indefinite nature of such a contract. Where the employment is
"permanent" or "for life" the majority of courts interpret this as being an agreement
at will, terminable by either party at his election . . . .
If, however, the employee provides consideration in addition to the promise to
render services incidental to employment, courts have held that a contract for
permanent or lifetime employment is enforceable. Id. at 132-33; see Murphree v.
Alabama Farm Bureau Ins. Co., 449 So. 2d 1218, 1221 (Ala. 1984) (a contract for
permanent employment is enforceable when the employee provides consideration
other than a promise to render services, such as when the employee relinquishes a
claim against the employer, or gives up other employment to work under a new
contract).
Amerco argues that because this contract was clearly Shoen's "retirement deal," it
is one lacking in mutuality of obligation and is illusory and unenforceable. The
court in Osborne v. Locke Steel Chain Co., 153 Conn. 527, 218 A.2d 526, 533
(Conn. 1966), a factually analogous case, rejected a similar argument. The plaintiff
in Osborne had been president of the defendant company and a member of the board
of directors for seventeen years. Id. at 529. Like Shoen, he entered into a lifetime
contract, agreeing to hold himself available for consultation and advice with the
company and its officers, and not to engage in or be employed by any competitor
of the company. Id. at 528. The plaintiff was seventy years old when the contract
was executed, and seventy-four at the time of trial. Id.
The Osborne court rejected the trial court's conclusion that there was no
consideration for the agreement on the plaintiff's part, stating that the plaintiff's
promise to hold himself available for consultation and avoid serving any company
in competition with the defendant constituted a clear benefit to the defendant.
Osborne, 218 A.2d at 529-30.19 The court noted that the plaintiff's agreement to
avoid serving any other company constituted a detriment to the plaintiff, therefore
providing additional consideration. Id. The court further noted that the contract
could not continue for an unreasonable length of time in view of the plaintiff's age,
stating that "lifetime" employment certainly meant a limited period of time under
the circumstances. Id. at 533.
We agree with the reasoning of Osborne. Shoen's promises to hold himself
available as a lifetime consultant and not to provide any services to companies
competing with Amerco constitute a benefit to Amerco and a detriment to Shoen,
so that the contract is not illusory. Additionally, Shoen was fifty-nine years old
19

As discussed above, the Client

provided similar additional consideration.

20
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when he entered into the contract. He continued to serve as Amerco's president and
chairman of the board until the age of sixty-six in 1987, when he was allegedly
forced to retire by his sons. We agree with the Osborne court's statement that a
"lifetime" is not an unreasonably lengthy or indefinite period of time for the
contract to run in such circumstances.
Moreover, we note that courts have upheld agreements for permanent or lifetime
employment without requiring extra consideration "where the court is convinced
that it was the intent of the parties to enter into such long-range commitments" and
where the long-range commitments are "specifically and definitely expressed." 9
Samuel Williston, Williston on Contracts § 1017, at 132 (W. Jaeger ed., 1967).
Shoen, supra , 896 P.2d at 473-74.
CONCLUSION
For all these reasons, the Defendant’s motion to dismiss should be denied.

Respectfully Submitted
/s/ D. Duane Cook
D. Duane Cook
John M. Sosbe
Cook & Watkins, PLC
135 N. Broadway
Georgetown, KY 40324
(502) 570-0022
duane@cookwatkins.com
john@cookwatkins.com
CERTIFICATE OF SERVICE
I hereby certify that on September 6, 2016, a copy of the foregoing was filed with the
Clerk of Court via the Court’s ECF system, which will serve notification of such filing on all
counsel of record.
/s/ D. Duane Cook
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