by Acme and its counsel until the recent service of the Discovery Disclosures. The Acme Responses
to Client

First Set oflnterrogatories and Requests for Production (Exhibit 4 hereto), served on or

around January 28, 2015, continued the pattern of refusals to produce obviously relevant
evidence. 5 However, detailing the misleading and incomplete responses to the Client discovery
requests would only make this brief longer than it already is.
Acme

responded to the First Discovery Requests with: (a)

•

Its initial response ("Acme Discovery Response 1")(Exhibit 5), served on March 5, 2013
(prepared by Mr. Alpha

•

A supplemental response ("Acme Discovery Response 2")(Exhibit 6), served on June 21,
2013 (prepared by Mr. Zed
firm); 6

•

A second supplemental response ("Acme Discovery Response 3")(Exhibit 7), served on
January 1, 2014;

•

A third supplemental response, served on April 22, 2014 ("Acme Discovery Response
4")(Exhibit 8), which provided a supplemental answer only to Interrogatory No. 21
regarding current information about Acme assets; and

•

An additional supplemental response ("Acme Discovery Response 5")(Exhibit 9), served
on June 5, 2014., which provided supplemental answers to Request for Admission No. 14,
Request for Production No. 14 and Interrogatory No. 21.

In addition to these formal discovery responses, counsel for Acme (Ms.

) sent a letter dated

August 14, 2013 (attached as Exhibit 10) in which she made clear that Acme was not going to
provide additional interrogatory answers or additional documents: "Acme is not going to produce
tax returns or financial statements or any other documents to assist your clients in their continued

5

For example, Request No. 5 asked for any contract between Acme and General Motors. This
contract was relevant enough to be mentioned in the Complaint (see ,-r 6 Acme
Second Amended
Complaint), but was not produced because "This request seeks information which is not relevant
or likely to lead to the discovery of admissible evidence."
6
Mr. Zed
firm replaced Mr.
as counsel for Acme on April11, 2013.

7

wrongful attempt to destroy Acme and put it out ofbusiness." 7
The First Discovery Requests required that "[d]ocuments produced must be the originals,
in the condition and in the order and in the file folders maintained by you. 8"

In spite of these

instructions, three separate sets of copies of documents were produced in response to the First
Discovery Request: (a) The first set (the "Alpha

Document Production"), produced by Mr. Alpha

on March 12,2013, consisted of a box ofunstapled, unfiled, undifferentiated pages (a total of882
pages in all) which were not Bates numbered (counsel for Defendants Bates numbered this set). (b)
The second set (the "Zed

Document Production"), produced by Mr. Zed

firm on January 21,

2014, consisted of a disk with one pdf document containing 1,698 undifferentiated and unnamed
pages. (c) Acme tax returns were produced by Mr. Zed
addition, Mr.

Johnson

firm on or around January 1, 2014. In

(individually and as president of Acme

deposition in the case of Smith

v.

Our Client

was subpoenaed to give his

(the "Smith

Equipment

Case")

pending in the U.S. District Court for the Eastern District of Kentucky (Case No.
and the subpoenas also required the production of documents. Mr.

Johnson

)
produced an

additional 115 pages (the "Subpoenaed Documents") on or around January 30, 2015.
Defendants have filed five (5) motions to compel discovery in this case, including its
motion for sanctions (March 25, 2013, July 10, 2013, August 23, 2013, March 24, 2014, and
September 16, 20 15). In response, this Court has issued five (5) orders requiring Acme to augment

7

In Acme Discovery Response 5, Acme claimed to have no assets, so production of tax returns and
financial statements could not have allowed further attempts to "destroy Acme
8
Acme
"[Y]ou" was defined as Mr. Johnson
or any of Acme officers, directors, agents,
attorneys, or employees.

8

its discovery (entered JulyS, 2013, October 4, 2013 9 , November 19, 2013, May 8, 2014, and
October 7, 2015.)

II.

A WORD ABOUT KNOWING WHAT WAS NOT PRODUCED.
Proving a negative is sometimes difficult and parts of what follows will raise the question:

"How can we be sure that, in the thousands of pages of documents that Acme did produce, it did not
produce any correspondence from Creditor
Acme

or Mr. Smith

etc.?" The answer is multifaceted.

produced its documents in four different groups: (a) the Alpha

(882 pages), (b) the Zed

Document Production (1,698 pages)

10

,

Document Production

(c) the tax returns, and (d) the

Subpoenaed Documents (115 pages). The tax returns were not difficult to review and the balance
of the Acme production consisted of 2,695 pages (882+ 1,698+ 115). But a large portion of those
pages consisted of: (a)

Acme

correspondence with

copies of long agreements (like the
exhibits) and the

Creditor

Client

(material Defendants already had), (b)

Financing Agreement (88 pages, not including

Inventory Purchase Agreement (23 pages)), (c) irrelevant, but

lengthy, material (such as equipment catalogs), and (d) multiple copies of all ofthese items. Once
this material was sorted out, there were not an overwhelming number of documents left to review.
Counsel for Defendants also uses a litigation support and document management database
software into which all of the documents produced by anyone in this case have been loaded. Each
document in the database has been coded with, at a minimum for each document, the date, Bates
No., source, author, type (agreement, email, etc.), and title. The documents can be sorted by any
one or more of those variables and, in addition, each word in each document can be searched, so
for example, the software can produce a list of all the documents produced by Acme containing the

9

This order denied Our Client
motion for sanctions, but held that Our Client
was entitled to the requested discovery.
1
Curiously, these pages start with Bates No. "Acme2001

°

9

Attached as Exhibit 11 is a list (organized by Bates Number 11 ) of all

words "Equipment

documents produced in the Alpha
"A ") and the

Zed

Document Production (which have Bates Nos. beginning with

Document Production (which have Bates Nos. beginning with "Acme

Attached as Exhibit 12 is a list of the Subpoenaed Documents. See, Exhibit 13, Affidavit of
Carole Craddock. A simple and quick review of these lists is all that is necessary to confirm that
they contain no emails or other correspondence between Mr. Johnson
and anyone at
Johnson

Creditor

(or anyone else at Acme

and that they contain no emails or other correspondence between Mr.

(or anyone else at Acme

and Mr. Smith

Finally, counsel for Defendants employs a records manager (Mrs. Craddock) and a
technology manager (Mrs. Jacob) and each ofthe statements in this brief about what was or was
not produced by

Acme

has been confirmed not only by the undersigned counsel, but by Mrs.

Craddock or Mrs. Jacob or both.

SUMMARY OF DISCOVERY ABUSES
What follows in this part is only a listing (in general without citations to the record) of the
worst discovery abuses perpetrated on this Court by Acme its president (Mr. Johnson

and its

counsel. The Appendix to this Memorandum contains the detailed descriptions and citations to
the record and deposition testimony. The abuses are described in 8 categories (by subject matter).
The abuses in any single one ofthese categories warrants default and the award of attorneys' fees.
These abuses have allowed Mr.

Johnson

to drag two of the Commonwealth's most successful

small businesses and two ofthe Commonwealth's most celebrated businessmen and community
leaders into court on trumped-up charges and keep them in court for almost 4 years at the cost of
hundreds of thousands of dollars.
11

The documents are numbered in the order produced and the documents were not produced in
chronological, or any other order, which can be seen from these lists.

10

EFFORTS TO CONCEAL Creditor
DEFAULT LETTER: FALSE
STATEMENTS UNDER OATH, DESTRUCTION OF EVIDENCE, AND
INTENTIONALLY MISLEADING DISCOVERY ANSWERS:

I.

The Defendants' First Discovery Request (Exhibit 3 hereto) required the production of
"any and all documents in any way concerning

Acme

dealings with

2010" specifically including correspondence and emails.
Acme

Creditor

since January 1,

(Request for Production No. 18.)

s Discovery Response 1 (Exhibit 5 hereto) contained the following response to this request:
Objection. This request is not calculated to lead to admissible evidence regarding
any allegation contained in the Complaint or Counterclaim. Notwithstanding the
objection, please see attached.

The objection and claim that the

Acme Creditor

correspondence would not lead to admissible

evidence was not well grounded in fact and no reasonable inquiry could have led to that
conclusion.
Creditor

Creditor

Mr.

Johnson

claims that he had an agreement, memorialized in emails with

to compromise and reduce the
Acme

Acme

debt to

Creditor

The claim that production of

correspondence was not calculated to lead to admissible evidence was not made in

good faith. Moreover, a reasonable inquiry would have required counsel to have at least looked at
the

Acme

F ortress correspondence and if that had been done, the correspondence would

presumably have been preserved in Mr. Alpha

office. 12 Moreover, there was no Acme

Creditor

correspondence "attached" and that part of the answer was intentionally misleading. 13

12

With these answers, Mr. Alpha
violated CRll, CR 26.02(1), and Rules of Professional
Responsibility 3.1 (in that his claims were frivolous), 3.4 (in that he disobeyed an obligation under
the civil rules), and 8.4 (in that he misrepresented that representative documents were attached
when they were not).
13
It did not mislead Counsel for Defendants, of course, but it seems intentionally calculated to
mislead the Court. The Court may recall that in at least one hearing on a motion to compel,
Defendants' counsel claimed that certain documents (probably the Creditor correspondence) were
not produced and Acme counsel claimed that they were produced. The only way for the Court at
that time to sort out the controversy would have been for the Court to review the documents!

11

The responses to Request for Production No. 18 in Acme Discovery Response 2 and Acme
Discovery Response 3 merely repeated the intentionally misleading statements that the documents
had been previously provided or were enclosed. Again, not one email or other correspondence
which passed between Acme and Creditor

after January 1, 2010 was produced by Mr. Zed

the Damages Disclosures. 14 Affidavit of Mrs.

until

, Exhibit 13.

The Acme Damages Disclosures (described below) were served on Defendants on October
27,2015. With these Damages Disclosures, and in order to support Acme

damages claim for the

difference between the loan balance and the alleged compromise amount ($1.2 Million),

Acme

Counsel produced for the first time a letter, dated July 10, 2012 (the "Compromise Letter")
(Exhibit 1A hereto), from Mr.
compromise agreement.

Acme

Johnson

to

Creditor

which purported to memorialize the

Counsel did not produce and has never produced the

Creditor

Default Letter (Exhibit 1) which was a specific response to the Compromise Letter and specifically
disclaimed any compromise agreement. 15
During his deposition in this case, Mr. Johnson
story that the

Acme Creditor

attempted, unsuccessfully, to bolster the

correspondence had already been produced. In the space of 15

minutes of testimony:
•

Mr. Johnson
testified that in 2012 he had reached a compromise agreement with Creditor
reduce the Acme debt, an agreement that was memorialized in emails.

to

This testimony was directly contradicted by the Creditor
Default Letter. Mr. Zed
continues to violate 3.3 of the RPR by failing to take remedial measures to correct this false
testimony.

14

With these answers Mr. Zed
violated all the rules Mr. Alpha violated with his answer in Acme
Discovery Response 1, plus these answers violated the Court's order granting the Defendants' first
motion to compel.
15
Counsel for Defendants obtained the Compromise Letter, the Creditor Default Letter, and the
Grade
Report pursuant to a subpoena issued to Creditor in the Equipment
Case.

12

•

Then when asked about why no emails between Acme and Creditor had been produced, Mr.
and his counsel refused to admit that no Creditor emails had been produced.

Johnson

•

Then Mr. Johnson
testified that he produced to his lawyers anything he had available that
was responsive to Defendants requests for Creditor emails and correspondence.

Here, he puts the blame on Acme counsel for failure to produce the Creditor

emails.

•

Then he testified that the emails might be on his computer or might be in a hard copy file.

•

Then, Mr. Johnson
testified that the requested emails might not be on the computer because
he had a crash on his computer. But that he could check.

•

Five minutes later, Mr. Johnson
testified that nothing was recoverable on his computer
because he put it out with the trash.

•

Finally, Mr. Johnson
testified that his computer failed in October of2013 and he lost all of
his emails existing before that date.

Nonetheless, counsel was able to produce with the Damages Disclosures a number of emails
created prior to October of 2013, which had never before been produced.

During continued questioning the next day about the failed computer:
•

Mr. Johnson
testified that he did almost nothing and called no one for help recovering the
data because "'I wasn't going to spend hundreds of dollars if it wasn't even going to start for
me."

In the middle of a lawsuit he now claims is worth more than $100 Million, Mr.

Johnson

determined that he was not going to spend hundreds of dollars to recover data that was material to
his case. We can only conclude from all of this testimony that Mr. Johnson
that old saying:

became a victim of

··o what a tangled web we weave when first we practice to deceive."

The First Discovery Requests (at Interrogatory No. 19) asked Acme to "identify the current
location of any computer or server on which the data on any Acme disbursements since December
31 are currently stored." In Acme Discovery Response 1, Mr. Alpha

first refused, improperly, to

answer this question on the grounds that the information was confidential and proprietary
(violating CR 11, CR 26.02(1), RPR 3.1 and RPR 3.4). In

13

Acme

Discovery Response 2, Mr.

Zed

responded to Interrogatory No. 19 in the same way (violating all the rules that Mr. Alpha

answer did). However, Acme Discovery Response 3 (apparently prepared by Ms. Schook in Mr.
Zed

office), served in January of 2014, after the so-called computer crash, responded in this

way: "
Acme

Johnson

is in possession of a computer on which date [sic, presumably "data"] for

receipts or disbursements are currently stored." Mr. Johnson

testified that all of the Acme

financial records were on the computer that crashed. So, this response violated CR 11 or RPR
3.3: either (a) the answer was prepared without discussion with the client (i.e., without reasonable
inquiry) (CR 11), or (b) Mr. Johnson

did not tell his counsel that the computer had been lost, or

(c) the computer in fact was not lost and Mr. Johnson

testimony to that effect was false. The
Zed

latter two possibilities create the duty to take reasonable remedial measures, and Mr.

failure to take those remedial measures is a continuing violation of RPR 3.3. Certainly if the
computer had been thrown away before this interrogatory was answered, the answer should have
included mention of the loss.
Documents included as supporting documents with the Damage Disclosures included 11
emails dated prior to October of 2013. See, affidavit of Mrs. Jacob (Exhibit 14 hereto). There is
no explanation in the Damages Disclosures about why these emails could be produced even
though Mr. Johnson
II.

testified that he lost all his emails prior to October of2013.

MISREPRESENTATIONS
DOCUMENTS.

AND

FAILURE

The Defendants' efforts to obtain Acme

TO

PRODUCE

correspondence with

substantially the same fate as did efforts to obtain the Creditor

Acme

Smith

Smith

met with

correspondence. In answers

to Request for Production No. 16 (which sought, among other things, the

Smith

correspondence), Acme and its counsel first replied wrongly (and ridiculously) that the documents
(i.e., all of the

Acme Smith

correspondence) had been produced by Mr.

14

Smith

prior to the

Our Client

repossession of the Equipment

and then replied wrongly (and ridiculously)

that all the documents had been provided in the federal case filed by Mr. Smith
discovery in the

Smith

case did not begin until almost a year after
Mr. Smith

propounded this answer. Exhibit 2, Affidavit of Mr. Cook.
with his case against Our Client
Acme

and its counsel

produced in connection

and Client over 700 emails between Mr.

(principally with Mr. Johnson

Smith

Acme

-even though

and

Exhibit 14, Affidavit of Mrs. Jacob. The claims that the

correspondence requested from

not made in good faith. Mr.

Smith

Johnson

Acme

had already been produced by Mr.

Smith

were

has testified that this answer was concocted by

Acme

counsel.
The Smith
Smith

Johnson

emails were important because, once they were produced by Mr.

they revealed, among other things, the existence of the

revealed that at one time Mr. Smith

and Mr. Johnson

themselves -exactly what Our Client
Johnson

III.

Acme

Report, and they

contemplated buying the Creditor

did in this case. See, Exhibit 15, Smith

Note

email to

-00499.
ATTMEPTS TO CONCEAL Grade

Had
Smith

Grade

Acme

REPORT.

produced its correspondence with

Creditor

or its correspondence with Mr.

when requested, counsel for Defendants would have learned early in this case that in 2012
engaged

Grade

finance opportunities.

Advisory & Capital Group, LLC to assess
Grade

Acme

and its corporate

delivered its report on May 24, 2012, which concluded (a)

that Acme would find it difficult to find financing for its business because it does not have a history
of profits, and (b) that Acme

liquidation value was negligible.

Counsel for Defendants first learned of this report through review of the emails with Mr.
Johnson

provided by Mr. Smith

The report was obtained pursuant to a subpoena to Creditor

15

(who guaranteed payment Grade
by improper claims made by

Acme

but the production of the report by Creditor
counsel to

Creditor

counsel that

Creditor

confidentiality agreements from complying with the subpoena issued to Creditor
Creditor

was held up

was prevented by
See, email from

counsel to Defendants' counsel of February 23, 2015 and email from Acme Counsel (Ms.
) to

Creditor

counsel (Mr.

) also dated February 23, 2015, attached as collective

Exhibit 16. In other words, Acme counsel tried to persuade Creditor

not to honor a properly issued

subpoena. Counsel could have used proper procedures to prevent the disclosure of these
documents if she believed a privilege applied or some other valid reason existed to prevent their
disclosure. Instead, she chose to try to intimidate a subpoenaed witness into refusing to comply
with a subpoena, thereby seeking to prevent the existence of the documents from ever coming to
light.

IV.

EFFORTS TO CONCEAL LACK OF SALES CONTRACTS.
The opening paragraphs of the Second Amended Complaint are a celebration of the Acme

product and its sales. The truth is that, at the time of the repossession of its assets, Acme had only
one small contract with
each unit ordered and Mr. Johnson
Acme

. 16 The

contract required a price negotiation with

cannot say whether Acme made a profit on the

orders.

and its counsel attempted to conceal this lack of sales contracts first by objecting to

Defendants' Interrogatories and Requests for Production and claiming that "the information
requested is confidential and proprietary." A more honest answer would have been "no such
contracts exist." Later, responding (in a fashion) to the Court's orders compelling answers,

16 Acme

claims only $212,962.00 for the loss of the profits expected on this contract. See,
Damage Disclosures at Acme answer to Interrogatory No. 8. Prejudgment interest and punitive
damages bring the total damages claimed on Count V to $905,798.37.

16

counsel for Acme answered questions about sales contracts in force on December 20, 2012 17, by
refusing to list the contracts and claiming falsely that such contracts were produced in the Zed
Document Production.
V.

CONCEALING OF OTHER LAWSUITS
AND CONFLICTING TESTIMONY IN OTHER LAWSUITS.
Acme

refused to produce a list oflawsuits against it and Mr. Johnson

conveniently forgot

during his deposition in this case (on June 23, 2014) about a deposition given in California in 2012.
In at least two of the lawsuits involving attempts by creditors to recover from Acme Mr. Johnson
had to fight off motions for sanctions for failure to abide by discovery orders, and in one of those
Associates v.

cases,

Acme

Inc., this very Court awarded plaintiffs attorneys' fees to

Associates because of the discovery abuses.

In both of those cases, Mr.

Johnson

gave

statements under oath that were diametrically opposed to the testimony given in this Court in this
case. For example, in

v.

Acme

Mr. Johnson

filed a "Declaration in Opposition to Motion

for Discovery Sanctions" in which he swore among other things that "Due to its lack of profit and
insolvency,
CEO."
VI.

Acme

Acme

has not filed federal or state income taxes during the period I have been its

in this case refused to admit that it was insolvent. 18

EFFORTS TO PREVENT DISCLOSURE OF TAX RETURNS.
Acme

was able to delay for almost a year the production of its tax returns by claiming that

they contained confidential and proprietary information.

When produced, the tax returns

contained no confidential or proprietary information, but they did show that Acme had lost money
every year for the last 12 years, and they showed that (a) through the end of its 2012 tax year Acme

17

The date of the notice from Our Client
that it intended to sell the Acme assets.
"Having liabilities that exceed the value of assets; having stopped paying debts in the ordinary
course of business or being unable to pay them as they come due." Black's Law Dictionary
(Eighth Edition).
18

17

was claiming to own the Equipment

it now says that Mr. Smith

owned (Count VIII), and (b)

through the end of its 2012 tax year Acme claimed to own inventory worth in excess of $1 Million,
when it now says that all the inventory in its facility at the end of 2012 was owned by
InventoryCo

VII.

(Count XIII).

EFFORTS TO CONCEAL OWNERSHIP OF Acme
Mr.

Johnson

INVENTORY.

has testified that he had no way of knowing how much of the inventory

repossessed by Our Client

was owned by InventoryCo

19

yet he has persisted in this

litigation with the assertion that all of the inventory repossessed was owned by InventoryCo

VIII. THE Acme
Acme

DAMAGE DISCLOSURES.

claims damages of more than $100,000,000 for a company that even before the

repossession of its assets by Our Client

was insolvent and made no profits in any year

for 12 straight years and had cumulative losses in excess of $29,000,000. The

Acme

expert's

calculation of Acme Enterprise Value ($44+Million) was based on sales and cost projections
prepared by someone unknown to Acme

only current employee (Mr. Johnson

before the Acme

factory closed 9 years ago. The calculation of Acme Enterprise Value was based on first year
gross sales of $7+ Million and assumed that sales would double every year thereafter until sales
leveled off at $132,000,000 annually. 20 The projected first year sales of$7+Million are more than
four times Mr. Johnson

s best case first year forecasted sales and even that forecast was based

on hope not actual sales or sales contracts.
Acme

claim that it should recover $6+Million because

with an agreement with Creditor

Our Client

interfered

to reduce the Acme outstanding debt by that amount was supported

19

Smith
Exhibit A.5 to Appendix, Johnson
Depo at pp. 35-37.
Acme
This would mean that
had roughly the same annual revenue as did Republic Bank in 2014
-- at a time when that Bank had almost $4Billion in assets and 40 full service banking centers.
The Bank's annual statement is available on the internet.
20

18

by a letter from Mr.

Johnson

to

at

Creditor

purporting to memorialize this

Agreement. This Compromise Letter (Exhibit l.A) had not been produced by Acme prior to the
Damage Disclosures. Moreover, this purported agreement was flatly denied by Mr.
the

Creditor

Default Letter (Exhibit

Compromise Letter.

The

Creditor

1)

sent immediately after Mr.

in

received the

Default Letter was never produced by

Acme

and is not

mentioned or included in the Acme Damage Disclosures.
The Acme damage claim includes a damage claim of$44,000,000 for "value ofloss ofuse
oftrade secrets," which is not supported whatsoever, and ignores the facts that: (a) Mr. Johnson
valued the Acme intellectual property at only $250,000 during his negotiations with Client

and (b)

the Acme expert's determination of the Acme Enterprise Value was almost certainly based on the
assumption that Acme was using its trade secrets (in other words, that the Enterprise Value included
the value of Acme trade secrets).
The Damage Disclosures identified former Acme counsel

Alpha

"expected to testify regarding government contracting opportunities for
participated in a deposition of Mr. Alpha

as a witness who is
Acme

taken earlier this year in which Mr. Alpha

Mr.

Zed

testified that

he did not know anything about government contracting opportunities for Acme
The claim for damages for interference with the Salzer contract is supported by emails
never before produced by Acme including emails between Acme and Salzer dated before October of
2013- the date Mr. Johnson
Acme

claims that his computer failed and he lost all his emails.

claims damages of $3+Million for the Equipment

claimed by Mr.

Smith

and even though the lease by Mr.

(which, by the way, was not produced by

Acme

November 8, 2013.

19

even though the Equipment
Smith

of the Equipment

is

to Acme

in this litigation) expired by its own terms on

Acme

claims damages of $2.4+Million for loss of the inventory repossessed by Our Client
even though

InventoryCo

Acme

has consistently claimed that the inventory was owned by

and even though

InventoryCo

has transferred all of its interests in that

inventory to the Defendants.
ARGUMENT
I.

THE COURT'S INHERENT AUTHORITY.

The Kentucky Supreme Court has, in the context of an attorney disciplinary proceeding,
recently spoken about inherent authority:
A court has inherent authority to ensure that it functions efficiently and effectively
to provide the fair administration of justice and to control its docket with economy
of time and effort. And to vindicate that authority, the court may exercise almost
unfettered discretion to sanction those who flout it.
Ky. Bar Ass'n v. Blum, 404 S.W.3d 841,848 (Ky. 2013).
The United States Supreme Court has described this inherent authority in this way:
It has long been understood that certain implied powers must necessarily result to

our Courts of justice from the nature of their institution, powers which cannot be
dispensed with in a Court, because they are necessary to the exercise of all
others ... These powers are governed not by rule or statute but by the control
necessarily vested in courts to manage their own affairs so as to achieve the orderly
and expeditious disposition of cases.
Chambers v. NASCO, Inc., 501 U.S. 32, 43 (U.S. 1991). (internal citations omitted).
The inherent power of the court: "extends to a full range oflitigation abuses. Accordingly,
the court's inherent power is broad and can be called upon not only to fill-in the interstices between
particular rules of conduct, but also may be referred to in addition to said rules, where
appropriate." Derzack v. County of Allegheny, 173 F.R.D. 400, 412 (W.D. Pa. 1996). (internal
citations omitted).

20

The Sixth Circuit "has long recognized that a trial court's inherent power includes the
power to dismiss cases." Wolfe v. GC Servs. Ltd., No. 08-10628,2008 U.S. Dist. LEXIS 119489, at
*16-17 (E.D. Mich. Dec. 5, 2008) (citing Reidv. Prentice-Hall, Inc., 261 F.2d 700,701 (6th Cir.
1958); Mitan v. Fidelity Ins. Co., 23 F. App'x 292, 298 (6th Cir. 2001)); see also Republic ofthe

Philippines v. Westinghouse Elec. Corp., 43 F.3d 65, 73 (3d Cir. 1995) (holding that a district
court "may dismiss a suit outright in response to litigation abuses.").
The inherent powers of federal courts are those which "are necessary to the exercise
of all others." The most prominent of these is the contempt sanction, "which a
judge must have and exercise in protecting the due and orderly administration of
justice and in maintaining the authority and dignity of the court. . .. " Because
inherent powers are shielded from direct democratic controls, they must be
exercised with restraint and discretion. There are ample grounds for recognizing,
however, that in narrowly defined circumstances federal courts have inherent
power to assess attorney's fees against counsel. Of course, the general rule in
federal courts is that a litigant cannot recover his counsel fees. But that rule
does not apply when the opposing party has acted in bad faith. In Alyeska, we
acknowledged the "inherent power" of courts to "assess attorneys' fees for the
'willful disobedience of a court order ... as part of the fine to be levied on the
defendant[,]; or when the losing party has 'acted in bad faith, vexatiously,
wantonly, or for oppressive reasons ... .'The bad-faith exception for the award of
attorney's fees is not restricted to cases where the action is filed in bad faith.
"'[Bad] faith' may be found, not only in the actions that led to the lawsuit, but also in
the conduct of the litigation." .... The power of a court over members of its bar is
at least as great as its authority over litigants. If a court may tax counsel fees
against a party who has litigated in bad faith, it certainly may assess those expenses
against counsel who willfully abuse judicial processes.

Roadway Express v. Piper, 447 U.S. 752, 763-67 (1980) (Internal citations omitted.)

[D]ismissal is an "extreme sanction that should only be utilized when "a lesser
sanction would not better serve the interests of justice.'' However, in this case, the
severity of Vaughan's contumacious conduct compels such a sanction. Two
different facets of Vaughan's behavior underpin this conclusion. First, he lied.
Numerous cases support the Court's authority to dismiss a case for perjury or
fabricating evidence. See, e.g., Nichols v. Klein Tools, Inc., 949 F.2d 1047 (8th Cir.
1991) (dismissing case because plaintifflied during deposition testimony); Wyle v.
R.J. Reynolds Ind., Inc., 709 F.2d 585 (9th Cir. 1983) ("[C]ourts have an inherent
power to dismiss an action when a party has willfully deceived the court and
engaged in conduct utterly inconsistent with the orderly administration of

21

justice."); Rybner v. Cannon Design, Inc., No. 95-0279, 1996 U.S. Dist. LEXIS
12068 (S.D.N. Y. Aug. 20, 1996) (citing numerous "fabrication of evidence" cases
and dismissing case as sanction for submitting false documents and providing false
testimony during deposition); Vargas v. Peltz, 901 F. Supp. 1572 (S.D. Fla.
1995) [13] (dismissing case, under inherent powers, for fabricating evidence,
perjury, and obstruction of discovery process).
Vaughan v. Brigham, 2011 U.S. Dist. LEXIS 72187, *12-13 (E.D. Ky. July 5, 2011).

The Kentucky Court of Appeals has spoken about the inherent authority to award
attorneys' fees for litigation misconduct. Lake Village Water Assoc. v. Sorrell, 815 S.W.2d 418,
421 (Ky.App. 1991)( Holding that the courts of the Commonwealth have "inherent power to
impose attorney's fees and related expenses on a party as a sanction for bad faith conduct,
regardless of the existence of statutory authority or remedial rules.")

II.

AUTHORITY TO IMPOSE SANCTIONS UNDER THE CIVIL RULES.
The trial court's authority to impose sanctions for failure of a party to comply with

discovery is also found in Kentucky Rules of Civil Procedure (CR) 37.02(2) and 37.04. CR 37.04
permits the trial court to take any action allowed under CR 37.02(2) when a party fails to appear
for a deposition, to serve answers or objections to interrogatories, and to serve a written response
to a request for a request for inspection of records. CR 37.02(2) permits the trial court to impose
sanctions on any party that fails to obey an order to provide or permit discovery, including an order
made under Rule 37.01 or Rule 35, including the following: "(c) An order striking out pleadings .
. . or rendering a judgment by default against the disobedient party."

Acme

has in this case refused

to obey numerous orders of this Court compelling discovery answers under CR 37.01. It is true
that

Acme

counsel has only infrequently expressly refused to obey Court orders (but see

correspondence from Mrs.

attached as Exhibit 10). However, the answers provided were

almost uniformly evasive or incomplete and under CR 37.01(c): "For the purposes of this rule an
evasive or incomplete answer is to be treated as a failure to answer." Answering discovery with
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reference to documents produced, when those documents have not been produced, is evasive- at
the very least.
In Stapleton v. Shower, 251 S.W.3d 341 (Ky. App. 2008), the court held that sanctions
imposed under CR 37.02, including dismissal, are functionally the same as a dismissal under CR
41.02. Consequently, the court held that the factors set out in Ward v. Housman, 809 S.W.2d 717
(Ky. App. 1991), are relevant when a "dismissal [or a default judgment] is imposed as a sanction
for failure to comply with discovery requests." Stapleton, 251 S.W.3d at 343-44. Ward, supra, set
forth six factors that the trial court must consider when dismissing a case pursuant to CR 41.02:
"(1) the extent of the party's personal responsibility; (2) the history of dilatoriness; (3) whether the
attorney's conduct was willful and in bad faith; (4) meritoriousness ofthe claim; (5) prejudice to
the other party, and (6) alternative sanctions." Id. at 719. However, in Jaroszewski v. Flege, 297
S.W.3d 24 (Ky. 2009), the Kentucky Supreme Court emphasized that the six Ward factors are not
exclusive. Rather, the trial court must consider all factors relevant to the particular case. !d. at 33.
Applying these factors to the conduct Acme
Acme

should not be difficult. Clearly, the conduct

was willful and in bad faith. The discovery abuses were numerous and adversely affected

discovery into every one of Acme

claims made in this case. Defendants in this case have been

prejudiced in every way that a victim of discovery abuse can be prejudiced and have incurred huge
legal fees over four years to defend against
survived even if

Our Client

Acme

frivolous claims.

had not purchased the

was a proper purchaser of the

Creditor

claims.

Acme

Creditor

would not have

claims.

cannot prove that

signed an NDA, nor can it enforce the NDA signed by Mr. Our

Client
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Acme

Our Client

Our Client

on behalf Client
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In its ruling on the Acme motion for a temporary restraining order, filed with its initial complaint
in this matter, this Court determined, preliminarily, but correctly, that the NDA was not
enforceable because it lacked mutuality.
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Moreover, it is clear that Acme cannot recover damages that are in any way measured by its lost
profits or expected future earnings.

Acme

still owes Our Client

in excess of $6,000,000

and the Financing Agreement requires Acme to assign all of its commercial tort claims to Our Client
(Acme Financing Agreement Pages 41-42.)
The Defendant's previous motion for sanctions (which was overruled because the Court
found the violations of its discovery orders not to be willful) was warning enough that willful
violations could be sanctioned by dismissal. Moreover the conduct Acme

and its counsel in this

case, after being given a second chance by the Court, makes it clear that no sanctions short of the
most severe will work to deter this kind of conduct by these and other litigants in the future:
Rule 37 sanctions must be applied diligently both "to penalize those whose conduct
may be deemed to warrant such a sanction, [and] to deter those who might be
tempted to such conduct in the absence of such a deterrent." The respondents in this
case never have complied with the District Court's order that they answer
Roadway's interrogatories. That failure was the immediate ground for dismissing
the case and it also exposed respondents and their clients to liability under Rule 37
(b) for the resulting costs and attorney's fees.
Roadway, supra, at 764 (Internal citations omitted.)

Courts are given authority to sanction failures to obey an order to provide or permit
discovery with an order dismissing the action or rendering a judgment by default against the
disobedient party and in addition to any other sanction allows the court to treat as contempt of
court the failure to obey an order requiring interrogatories to be answered or documents to be
produced. CR 37.02 (2). Moreover, CR 37.02(3) provides that:
[Tlhe court shall require the party failing to obey the order or the attorney
advising him or both to pay the reasonable expense, including attorney's fees,
caused by the failure, unless the court finds that the failure was substantially
justified or that other circumstances make an award of expenses unjust.
Emphasis supplied.
Similarly, CR 11 sanctions are mandatory:
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If a pleading, motion, or other paper is signed in violation of this rule, the court,
upon motion or upon its own initiative, shall impose upon the person who signed it,
a represented party, or both, an appropriate sanction, which may include an order to
pay to the other party or parties the amount of the reasonable expenses incurred
because of the filing of the pleading, motion, or other paper, including a reasonable
attorney's fee.

CR 11. (Emphasis supplied.)
CONCLUSION
From the beginning

Acme

and its counsel have gamed the discovery rules in order to

attempt to conceal (from the Defendants and from this Court) the fact that Acme had no case, no
business with which Defendants could interfere, and no future, even before the repossession of its
assets. As a remedy for the fraud on this Court which began with the filing of the Complaint, this
Court should enter a default judgment against the claims made in this case by Acme and it should
order that Acme its counsel and Mr. Johnson

pay all of the costs and attorneys' fees incurred by

Defendants in this case. The Court should provide that this obligation be joint and several.

D. Duane Cook
John M. Sosbe
Duane Cook & Associates, PLC
135 N. Broadway
Georgetown, KY 40324
and

ATTORNEYS FOR Our Client
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