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Your letter of February 7, 2013, as further clarified in Mr.  emails 
dated February 8 and 11, 2013, on behalf of Plaintiff, meets the Touhy 
requirements.  The request to take the depositions of Ms.  and Ms. 

 is approved. 
 

The February 12, 2013, letter to Mr.  suggests that DLATS, on the one hand, and Mr. 

 and Mr.  on the other, engaged in a series of negotiations over the topics that 

could be raised in the depositions.  In fact, counsel for DLATS – to the detriment of the 

Defendants -- did not allow Ms.  to ask questions that deviated in any material way from 

the questioning of the witnesses by Mr.    

 The February 12, 2013, letter makes clear that Mr.  and Mr.  knew before 

the subpoenas were served for the depositions (on February 13) that the subpoenas would not be 

honored by the DLATS witnesses, and Mr.  and Mr.  knew before the notices of 

deposition were served (on February 15) that the depositions would not be taken “upon oral 

examination, for purposes of discovery, cross-examination and all proper purposes under the 

Federal Rules of Civil Procedure” as the notices of deposition provide.  The February 12, 2013, 

letter to Mr.  makes clear that Mr.  and Mr.  knew before the hearing on the 

Defendants’ Emergency Motion that the use of  financial records during the Deposition 

would not be allowed.  Moreover, their objections to the engagement of Mr.  meant that 

the one possible representative of Defendants who might be familiar with DLATS regulations 

and the “Touhy requirements” was prohibited from participating in the depositions. 

 During the depositions Mr.  was allowed to question the witnesses about the 

material regarding Ms.  financial circumstances delivered by Mr.  at the meeting 

and the witnesses were allowed to render the opinion (repeatedly) that Ms.  personal 

financial circumstance was irrelevant to the consideration of whether  Manufacturing, Inc. 
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qualified for a no-bid contract.††  However, Ms.  was not allowed to effectively pursue the 

question of whether unusually large distributions from  to Ms.  might be relevant to 

the question of whether  qualified for a no-bid contract. 

 These two women are perhaps the most important witnesses in the case.  They knew why 

 was awarded a non-competitive contract, and they knew the impact of the bid protest on 

the reputation of  and Ms.  within DLATS.  Counsel for Defendants were prepared 

to ask a series of questions tending to show that Ms.  personal financial circumstances 

were, in fact, relevant to the question of whether  qualified for a no-bid contract.  Some of 

those questions are outlined in Exhibit E hereto.  For example, the non-competitive award was 

made to  within weeks after Ms.  wrote a June 3, 2011, letter to DLATs in which she 

represented that, beginning in 2010,  had cut costs as much as it could, but claimed:  “We 

have no means to sustain the company until these awards are made.  Consequently, we have 

made the decision to close the company.”  (This letter is attached as Exhibit F.)   

 Defendants assert that distributions to Ms.  by  were relevant to the 

determination that  be awarded a non-competitive contract.  Defendants’ counsel should 

have been allowed to ask what the DLATS decision would have been had they realized that, 

contrary to Ms.  letter of June 3, 2011,  did not take steps to cut costs in at least one 

area --  December 31, 2010, income statement shows that in December of 2010,  

paid an owner bonus of $7,500,000.  (See, Exhibit G.)  Counsel for Defendants should have 

been allowed to ask if the 2010  financial statements looked like the financial statements 

of a company that had no means to sustain itself. 

                                                 
†† Both of the witnesses testified, however, that they did not tell Mr.  that Ms.  
personal financial information was not relevant to their consideration of the no-bid contract. 
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sanction an attorney under § 1927 even in the absence of any “conscious impropriety.” Rentz v. 

Dynasty Apparel Indus., Inc., 556 F.3d 389, 396 (6th Cir.2009). The proper inquiry is not 

whether an attorney acted in bad faith; rather, a court should consider whether “an attorney 

knows or reasonably should know that a claim pursued is frivolous, or that his or her litigation 

tactics will needlessly obstruct the litigation of nonfrivolous claims.” Id. (quoting Ridder v. City 

of Springfield, 109 F.3d 288, 298 (6th Cir.1997)).  An award of fees under the statute thus 

requires “a showing of something less than subjective bad faith, but something more than 

negligence or incompetence.” Id. (quoting Red Carpet Studios Div. of Source Advantage, Ltd. v. 

Sater, 465 F.3d 642, 646 (6th Cir.2006)).  See, also In re Ruben, 825 F.2d 977, 984 (6th Cir. 

1987): 

 [S]imple inadvertence or negligence that frustrates the trial judge will not support 
a sanction under section 1927. There must be some conduct on the part of the 
subject attorney that trial judges, applying the collective wisdom of their 
experience on the bench, could agree falls short of the obligations owed by a 
member of the bar to the court and which, as a result, causes additional expense to 
the opposing party. 
 

Ruben, 825 F.2d at 984. 

 Given any warning about the position counsel for DLATS was taking, Defendants 

counsel could have taken steps to make sure that the depositions were more productive and 

would not have to be duplicated.  For example, counsel might have engaged in the same 

negotiations with DLATS counsel as did counsel for Ms.  and obtained an agreement to 

broaden the scope of the deposition.  Alternatively, counsel might have approached this Court for 

an order compelling the witnesses to testify fully under the authority of cases like Resource 

Investments, Inc. v. United States, 93 Fed. Cl. 373 (2010) in which the Court confronted and 

denied the government’s efforts to block the testimony of an employee of the Army Corps of 

Engineers: 

Doe
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[A]bsent clear congressional intent to the contrary, no federal regulation may 
contravene or otherwise impede the operation of the Federal Rules or the Rules of 
the Court. The Federal Rules of Civil Procedure (“FRCP”) and the Federal Rules 
of Evidence (“FRE”) are “as binding as any statute duly enacted by Congress,” 
Bank of N.S. v. United States, 487 U.S. 250, 255, 108 S.Ct. 2369, 101 L.Ed.2d 
228 (1988), and “[a]ll laws in conflict with such rules shall be of no further force 
or effect after such rules have taken effect,” 28 U.S.C. § 2072(b). 
 

Resource Investments, Inc. v. United States, 93 Fed. Cl. 373, 379 (Fed. Cl. 2010).  See, also, 

Hirsch, “The Voice Of Adjuration”: The Sixth Amendment Right To Compulsory Process Fifty 

Years After United States Ex Rel. Touhy V. Ragen”, 30 Fla. St. U. L. Rev. 81 (2002): 

Given the foregoing jurisprudence, the civil litigant in federal court who issues a 
subpoena in good faith to a federal agent or agency, calling for testimony or 
documents not privileged and which the subpoena recipient is capable (in fact and 
in law) of providing, should have every expectation that his subpoena will be 
honored or, if necessary, enforced. If the subpoena is ad testificandum, resistance 
based on Touhy regulations is unjustifiable. If the subpoena is duces tecum and 
directed to the officer identified in Touhy regulations, resistance is unjustifiable. 
If resistance purports to be based on the unwritten constitutional doctrine of 
sovereign immunity, the private litigant will properly urge the inapplicability of 
that doctrine, and may counter with the assertion of an unwritten constitutional 
doctrine of his own: separation of powers. Federal courts, not federal agencies, 
must decide what evidence shall be produced before those courts. 
 

Id. at 111. (Emphasis supplied.) 

CONCLUSION 

 The conduct of Mr.  and Mr.  in this matter goes far beyond mere mistake 

or inadvertence.   Their conduct “falls short of the obligations owed by a member of the bar to 

the court and which, as a result, causes additional expense to the opposing party.”  They tailored 

the scope of the depositions to suit their clients’ own desires and engaged in litigation tactics 

which they knew would result in additional expense to Defendants and would cripple the efforts 

of Defendants to fully question these witnesses.  Moreover, Mr.  and Mr.  wasted 

the Court’s time in what they knew was a pointless emergency hearing.  Defendants’ motion for 

fees and costs should be granted.  Defendants’ counsel will then promptly present the Court with 
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CERTIFICATE OF SERVICE 

 
This is to certify that I have this day served the within and foregoing MOTION via 

electronic mail and the CM/ECF system which will automatically send notification to the 

attorneys for Plaintiff, who are participants in the CM/ECF system, on this the 13th day of March, 

2013. 

 

/S/ D. Duane Cook 
D. Duane Cook 
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EXHIBITS 

Exhibit A - Subpoenas 

Exhibit B - Justification for Other than Full and Open Competition  

Exhibit C - Rough Deposition Transcripts  

Exhibit D -April 12, 2013 Letter from Ms.  to Mr.  

Exhibit E - Outline of Possible Deposition Questions 

Exhibit F - Ms.  June 3, 2011 Letter to DLATs 

Exhibit G -  12/31/2013 Income Statements 
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