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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF KENTUCKY 

LONDON DIVISION 
CIVIL ACTION NO.  

Electronically Filed 

                  PLAINTIFF 

v. 

 

                  DEFENDANTS 
 

DEFENDANTS’ RESPONSE IN OPPOSITION TO PLAINTIFF’S MOTION TO 
COMPEL DISCOVERY AND REQUEST FOR SANCTIONS AGAINST DEFENDANTS 

 

Defendants,  and  (“ ”), by and through 

counsel, for their response to Plaintiff’s Renewed Motion to Compel Discovery and Request for 

Discovery Sanctions against Defendants, state as follows:  

INTRODUCTION 

Having concluded that she has no chance of winning this case on the merits,1 Ms.  is 

now attempting to win this case by making a series of easily disproven claims that her inability to 

win this case is Defendants’ fault.  Having concluded that she cannot win her claim that 

Defendants damaged her reputation with her "only customer" (by providing information about Ms. 

 assets to DLATS representatives  and ), Ms.  

now claims, without any evidence whatsoever, that Ms.  and Ms.  were less 

than honest in their depositions (see Plaintiff's Brief at 14-15, 16. 17, and 18) and are 

                                                            
1  See, for example, the discussion on page pp. 34-35 the Brief in Support of Renewal of Plaintiff’s 
Motion to Compel (hereafter “Plaintiff’s Brief”) regarding Ms.  expectation that she will not 
be able to effectively cross-examine the key witnesses in this case. Most of the sanctions requested 
effectively terminate this case in Ms.  favor.  She does not ask for a reopening of 
discovery. 

Jane Doe

Our client

Our client Our client Client

Doe

Doe Doe

Doe

Doe

DLATS1

DLATS1

DLATS2

DLATS2



2 
 

co-conspirators with Mr.  to violate the provisions of not only the Procurement Integrity 

Act, but also the Trade Secrets Act (see Plaintiff's Brief at 15, 17 and18). 

This case was filed on November 4, 2011.  Plaintiff’s counsel took the depositions of three 

(and only three) employees of  ( , , and   on January 15, 

and 16, 2013.  During those depositions, counsel for Plaintiff made a request for additional 

documents.  Plaintiff’s counsel took the depositions of DLATS representatives  

and  on February 26, 2013.  As a result of the requests made during the  

depositions, Defendants’ produced additional documents on March 1, 2013.  See, Exhibit 1 

hereto, March 1, 2013 Letter from Defendants’ Counsel .  (This production is referred 

herein as “Defendants’ Supplemental Production.”)  Plaintiff’s disappointment in the outcome of 

her discovery efforts in January, February and March of this year is the basis of her claim for 

sanctions.  Plaintiff did not attempt to correct the alleged problems uncovered in the depositions 

of Mr.  and the other  employees.  She served no additional interrogatories, no 

additional requests for documents, and no additional requests for admissions.  She did not try to 

take additional depositions.  She did not seek, and does not now seek, an extension of time to take 

additional discovery. 

Plaintiff's claims are summarized on pp. 3-4 of Plaintiff's Brief: 

 Defendants failed to properly search for and preserve information relevant to this 
litigation "such that key evidence has either been spoiled or never produced." 
 

 Defendants failed to timely produce key evidence. 
 

 Defendants misrepresented to the Court that  has never sought nor received a 
no-bid, 'Minimum Sustaining Rate"- based award from the Defense Logistics 
Agency ("DLATS"). 
 

 Defendants failed to provide a witness able to testify about the information 
reasonably available to  in response to Plaintiff's Notice of Rule 30(b) (6) 
Deposition. 
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As will be shown in more detail below, there is no proof that any evidence (much less material 

evidence) has been destroyed or withheld.  Nor is there any proof that Defendants failed to timely 

produce key evidence.  While Defendants did produce some documents in March in response to 

requests made following Mr.  deposition (which concluded January 16, 2013) most of 

those documents were not within the scope of any of Plaintiff's document production requests.  

Those few documents produced in March which can reasonably be said to have fallen within the 

scope of Plaintiff's document production requests were not material, did not deviate from 

Defendants' statements in this case or materially impact Ms.  ability to prepare her case.  

These documents were not "key" in other words, and provided redundant information which had 

already been discovered or disclosed. 

The matter of whether  has ever sought or received a no-bid, "Minimum Sustaining 

Rate" contract has already been addressed by this Court2 and the Plaintiff's Brief adds no new 

analysis - just more confusion about "Warstopper" funding, and the attempt to persuade the Court 

that because individual delivery orders (on competitively bid contracts) were not themselves 

subject to the competitive bid process (of course they were not) that Mr.  and his counsel 

have intentionally misled the Court.  If  has received a no-bid contract, it should be a simple 

matter for Plaintiff to identify the contract by DLATS number and then produce the solicitation 

and notice of award that say that the contract was a no bid contract -- just like the notice of award 

that DLATS published with respect to the  no-bid contract. 

Defendants produced Mr.  as the designated  Rule 30(b)(6) company 

representative.  Mr.  was one of the founders of  and has been its president for over 40 

years.  He was questioned, in his individual capacity and in his capacity as the Company 

                                                            
2 Order Granting in Part, and Denying in Part, Plaintiff’s Motion to Compel D.E. 82. 
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troubling lack of candor on the part of Defendants’ counsel in filing that very motion [the motion 

for costs].” The Court went on to observe: 

In truth, although there has been no harm to Defendants, there has been harm in the 
form of the presentation of a completely baseless motion that can only be taken as 
an intimidation tactic directed towards Plaintiff’s counsel. Such a baseless motion 
undermines the search for truth, the integrity of the Court’s process, and the Courts’ 
ability to perform its mission. 
 

Order on Motion for Costs (D.E. 120 at 2.).  The Court’s findings in connection with Defendants’ 

Motion for Costs are separate and distinct from the issues relating to Plaintiff’s Motion and should 

play no role in the Court’s decision on the pending motion.  The Plaintiff’s Brief levels serious 

misconduct charges against Defendants.  The Order on Motion for Costs provides no support for 

those charges, or for the application of the “clean hands” or similar doctrines to consideration of 

Defendants’ arguments in this Brief, or for a "pox on both houses" decision on Plaintiff’s Motion.   

ARGUMENT 

I. DEFENDANTS’ CONDUCT RESPECTING THE PRODUCTION OF 
DOCUMENTS DOES NOT JUSTIFY ANY SANCTIONS, MUCH LESS THE 
SEVERE SCANCTIONS SOUGHT BY PLAINTIFF. 
 

 
A. Introduction: 

Defendants did not destroy any evidence in this case6; they did not fail to supplement any 

Rule 26(a) disclosures; the worst that can be said about Defendants’ conduct in this case is that 

they were late – by one day – in supplementation of responses as required by Rule 26(e) and this 

Court’s Revised Scheduling Order (D.E. 62). 

                                                                                                                                                                                                
5 Counsel for Defendants, at the invitation of the Court, filed an ex-parte affidavit explaining their 
strategies and planned questioning of Ms.  and Ms.  and their likely response 
to the previously undisclosed limits on the depositions. 
6    Mr.  detailed his efforts to locate documents, including a search on his email server and a 
search of his paper files.   Deposition excerpts attached hereto as Exhibit 14 pp. 115-116.  
He conclusively testified that he did not delete any emails relating to the bid protest.   
Deposition, p. 115. 
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“[A]bsent exceptional circumstances, courts generally do not dismiss an action or permit 

an adverse inference without consideration of whether the party acted in bad faith.”  

Owner-Operator Independent Drivers Ass’n v. Comerica Bank, 860 F.Supp.2d 519, 541 (S.D. 

Ohio 2012)(quoting In re National Century Financial Enterprises, Inc. Financial Inv. Litigation, 

2009 WL 2169174, 2 (S.D. Ohio 2009).  “This court [has stated that ‘the sanction of dismissal is 

appropriate only if ... no alternative sanction would protect the integrity of the pretrial process.’” 

Peltz v. Moretti, 292 Fed.Appx. 475, 480 (6th Cir. 2008)(quoting Mulbah v. Detroit Bd. of Educ., 

261 F.3d 586, 594 (6th Cir. 2001)) (emphasis in original). 

Plaintiff raises numerous complaints about Defendants’ document protection and 

document search procedures, but when all is said and done, Plaintiff can only point to six (6) 

documents and some pictures not used in the bid protest (produced on March 1, 2013)7 which she 

claims were both not timely produced and material to her case:  (1) the agenda for the August 4, 

2011, meeting between Mr.  Ms.  and Ms.  (Plaintiff’s Brief at pp. 

12-15), (2) an August 5, 2011 email from Mr.  to Ms.  and Ms.  

(Plaintiff’s Brief at pp. 15-16), (3) emails from Ms.  to Mr.  (  000520-94) 

attaching personal information about Ms.  and her family and pictures of the  

Manufacturing facility which had not been previously produced (Plaintiff’s Brief at p. 16); (4) a 

March 9, 2004 fax from Mr.  to DLATS representative  which attaches a 

 News Sentinel article about  and Ms.  (Plaintiff’s Brief at p. 16); (5) two 

different versions of a DLATS contract No.  awarded to  (in 2009) 

(Plaintiff’s Brief at p. 17-18), and (6)  “competitor file” on  dating to at least to 1999 

(Plaintiff’s Brief at 18).   

                                                            
7  The Court’s Order required that supplementation of disclosures and responses required by Rule 
26(e) occur no later than February 28, 2013.  (D.E. 62 at p. 2.) 
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attached to the bid protest. See, pp. 8 – 9 of Plaintiff’s brief.  Ms. did testify that she was 

not advised to preserve any documents or evidence with respect to this case (see, Plaintiff’s brief at 

p. 9) and she did testify that she regularly cleans out her email files (see, Bybee Deposition at p. 

35).  However, she never testified that she destroyed any documents and described, in detail, 

during her deposition the efforts she undertook to look for the documents requested.  See, 

Transcript of Deposition attached hereto as Exhibit 2, beginning at p. 39.  The affidavit of 

Ms.  is attached hereto as Exhibit 3, and in that affidavit she testifies under oath that: (a) the 

photos of Ms.  house that were included in the bid protest were taken from Zillow.com, (b) 

any emails that she has deleted since being made aware of this case were unrelated to the bid 

protest or this case, and (c) she did not previously produce the emails that were produced in the 

second production because she believed that her only obligation was to search her internet search 

history.   

Attached hereto as Exhibit 7are pictures of Ms.   home obtained today 

from zillow.com by Defendants’ counsel.  These pictures appear to be taken from the same 

sattillite from the same angle as the pictures attached to the bid protest.  The pages also show Ms. 

 address, the square footage in the home and other information that was not included with 

the bid protest.8 

The Defendants’ Supplemental Production included brief and inconsequential email 

messages from Ms. , all from July and August 2011 (the period in which she took the 

pictures of the  facility and did the internet research for the bid-protest).  Bybee Depostion 

Exhibit 2 hereto at pp. 44-45.    

                                                            
8  This explains Mr.  testimony that he saw pictures of Ms.  home which included 
the address and square footage.    See, Plaintiff’s Brief at p.13. 
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A            No, sir. 
 
 
Q            Okay.  Are you aware of  proposal for the competitive LME 
procurement that both  and  had proposals out for? 
 
A            Yes. 
 
Q            Okay.  What was your role in that procurement? 
 
A            Role in the procurement?  At that point in time I was working with the 
engineering group, and I did attend a meeting where we discussed the solicitation for that 
procurement. 
 
Q            And who attended that meeting? [On December 11, 2011.] 
 
A            J.C.  myself, and Lou Anne  
 

Exhibit 5 at pp. 9-10. 

Ms.  was not asked to preserve documents because she possessed none germane to 

this litigation.  Of the 3  employees Plaintiff decided to depose, this leaves only Mr.  

who testified unequivocally that he retained his paper files containing information relevant to this 

lawsuit, and did not destroy any electronic documents under his control.   Deposition 

Excerpts attached as Exhibit 14 at pp.114-115, 123. 

Even if there were any proof that Defendants destroyed any documents related to this case 

(and there is no such proof), Plaintiff would still have the burden of proving that the destroyed 

documents were relevant to her case: 

[A] court must determine “whether there is any likelihood that the destroyed 
evidence would have been of the nature alleged by the party affected by its 
destruction.” The burden falls on the “prejudiced party” to produce “some evidence 
suggesting that a document or documents relevant to substantiating his claim would 
have been included among the destroyed files.” 
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Owner-Operator Independent Drivers Ass’n v. Comerica Bank, 860 F.Supp.2d 519, 539 (S.D. 

Ohio 2012) (quoting Byrnie v. Town of Cromwell, 243 F.3d 93, 108 (2d Cir 2001).  And, of 

course, not having any proof that any documents were destroyed, Plaintiff cannot begin to show 

that the documents she fears might have been destroyed were relevant to her claim. 

 

C. Defendants did not fail to timely produce material evidence.  
  
None of the documents produced in Defendants’ Supplemental Production were material; 

most had not been previously requested by Plaintiff. 

Plaintiff served document production requests on Mr.  in May 2012 and on  in 

June 2012.  Plaintiff’s Brief insinuates that Defendants’ production of documents on November 4, 

2012 was untimely by several months; however, the delay in producing documents (Plaintiff 

produced initial documents on October 11, 2013, and Defendants did so November 4, 2013) was 

agreed to by the parties due to a dispute regarding the terms of a protective order.  As all parties 

were preparing discovery responses, they were also in the process of negotiating a protective order 

to govern confidential documents.  As the Court will recall, the terms of the protective order 

resulted in a discovery dispute, and the parties eventually submitted a Joint Stipulated Protective 

Order, which was entered on October 5, 2012.  (D.E. 58).  Counsel had communicated an 

understanding that written discovery would be served but that documents would not be produced 

until the protective order was finalized.  (See, 7/9/12 email from Ms.  to Mr. Bauer 

attached as Exhibit 6.)   

Plaintiff’s document production requests to Defendants are quoted verbatim in Exhibit 7 

attached to this brief (and the actual discovery requests appear in Exhibit 7 behind the excerpts).  

ClientClient

Defense
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Although numerous, not one of these document production requests sought the production of 

everything in the possession of Defendants related to or concerning  Mfg. or  

Plaintiff’s Brief, beginning on p.14, lists seven (7) allegedly late produced items which she 

claims devastated her ability to prosecute her case.  Each of these items is addressed below. 

Agenda for the August 4, 2011 Meeting with Ms.  and Ms.  

Defendants’ Supplemental Production included a short agenda for the August 4, 2011 

meeting with Ms.  and Ms. 9 This agenda is an important part of Plaintiff’s 

renewed argument that  asked for or obtained no-bid contracts and, consequently, the 

materiality of the information contained in this agenda will be discussed at Part II of this brief 

below. 

August 5, 2011 Email from Mr.  to Ms.  

Defendants’ Supplemental Production also included an email from Mr.  to Ms. 

 dated August 5, 2011 (the day after the August 4 meeting in Philadelphia). This email is 

attached as Exhibit L to Plaintiff’s Brief and the entire substance of the email appears below: 

Ms.  
Thank you for your time and consideration yesterday. As a follow-up to our 
discussion, I thought you would be interested to see who is sponsoring a symphony 
in Knoxville. See attachment JC.10 
 

Plaintiff fixed on the word “discussion” in its claim that possession of this two-sentence email 

could have changed the testimony of Ms.  and Ms.   

                                                            
9 This agenda was marked “confidential – attorney only” when produced by Defendants (because 
it addresses other  contracts and issues with DLATS). It is attached as Exhibit I to Plaintiff’s 
brief and it is the only justification for any redactions in Plaintiff’s Brief.  Defendants’ have filed 
an objection to any redactions and have agreed that this document may be made part of the public 
record.  This agenda, with the "confidential" designation removed, is attached hereto as Exhibit 8. 
10  The attachment was apparently the same notice of symphony sponsorship which was attached to 
the bid protest.  
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RESPONSE: Admit. 
 
14. The primary reason an  employee, agent or representative discussed the 
wedding of Ms.  daughter with representative(s) of the Defense Logistics Agency 
and/or the United States Army was to inform that person (or those persons) concerning Ms. 

 personal finances.  
 
RESPONSE: Deny.  The reason for this discussion was to provide relevant information 
which reflected the financial condition of  

 
15. At least one of the reasons an  employee, agent or representative discussed the 
wedding of Ms.  daughter with representative(s) of the Defense Logistics Agency 
and/or the United States Army was to influence the Defense Logistics Agency and/or the 
United States Army with respect to their decisions regarding the awarding of contracts 
other than Solicitation Number . 
 
RESPONSE: Deny.  The reason for this discussion was to provide relevant information 
which reflected the financial condition of  The award was made, according to the 
July 21, 2011 Justification and Approval (“J&A”), because the existing contracts at  
did not generate enough income to cover its operating expenses and that, consequently, an 
award to  at a higher price than would have been paid had that contract been 
competitively bid, was justified as a method to maintain the viability of 

  Distributions from  to or for the benefit of its shareholders, and the ability 
of its shareholders to make capital contributions to  together with the 
representations made by  to the government about its economic viability, are all 
relevant to the issue of whether any non-competitive award to  was justified. 
 

Mr.  Responses to requests for admission numbers 20, 21 and 22 say basically the same.  

Copies of these responses are attached hereto as Exhibit 9 (emphasis supplied). 

 Plaintiff’s counsel even questioned Mr.  in January regarding his “discussion” with 

Ms.  and Ms.   “Q:  How long was your discussion with Miss  and 

Miss Sesso? […] A:  Probably 15, 20 minutes at most.”  (  Deposition, Exhibit 14 at p. 

223:1-5). 

 Plaintiff would have the Court believe that cross-examination of Ms.  and Ms. 

 would have been more powerful and effective using the word “discussion” from the 
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have been able to pierce those witnesses’ reluctance to admit the substance of their 
discussions with Mr.  at the August 4 meeting.15 
 

Counsel for Plaintiff seem to have forgotten that the limits on the depositions of Ms.  and 

Ms.  negotiated by Plaintiff's counsel and DLATS’ counsel may have prevented any 

questions about this  delivery order. This document (  000674), styled "Order for 

Supplies and Services” called for delivery in September of 2009 [see block #3] and, consequently, 

had nothing to do with the no-bid contract awarded to  in 2011 which is the subject of this 

litigation.   

This delivery order, contrary to Plaintiff's unsupported assertion that it was exempt from 

FOIA disclosure, is exactly like some of the  delivery orders Plaintiff did, in fact, acquire in 

her FOIA request to DLATS.  Plaintiff could have avoided accusing Ms.  Ms. 

 and Mr.  of a criminal conspiracy had she taken the little time necessary to 

compare the  documents acquired in Plaintiff’s FOIA request (see, Plaintiff’s Exhibit 21 to    

Plaintiff’s Motion to Compel D.E. 68) with the item Plaintiff describes as improperly obtained 

(  000674).  For example, the second order for supplies and services found in the Plaintiff’s 

FOIA request (beginning with Bates number  001678) is so similar to the allegedly criminally 

obtained  delivery order that the differences can be determined only by young eyes or with 

the use of a magnifying glass.  Both of these documents are attached as Exhibit 10 hereto.  Both 

are styled “ORDER FOR SUPPLIES OR SERVICES.” The first page of both is DD FORM 1155, 

DEC 201.  Both provide a “date of order/call” in box 3 (20090929 for the  delivery order; 

20050919 for the  delivery order).  Both documents contain schedules which list unit prices 

                                                            
15 Contrary to the allegations of Plaintiff, neither Ms.  nor Ms.  testified that 
discussions about  contracts would violate the federal Procurement Integrity Act.  Ms. 

 testimony was merely that discussions about competitive awards that remain under 
consideration violate the act. Plaintiff’s Exhibit J at p. 26. 
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Plaintiff’s Brief at pp. 34 – 35.16   

  “competitor file” on  (Plaintiff’s Brief Exhibit Q). 

None of the Plaintiff’s document production requests is so broad as to have required 

production of this material.  See Exhibit 7attached hereto. These materials consist largely of 

newspaper clippings and articles regarding  and prior  awards. Notably, all of the 

information contained in the file concerning the bid protest or this suit had been previously 

produced.  This shows that Mr.  did, in fact, search for and produce documents from his 

paper files, contrary to Plaintiff’s assertions. Plaintiff claims, without explanation, that these 

materials “directly contradict not only the deposition testimony of Mr.   Ms .  

and Ms.  but also, as discussed more fully below,17 several material contentions 

made by Defendants to the Court.”  Plaintiff’s Brief at p. 18.  

Other Material Discussed in Plaintiff’s Brief, but not claimed to have been material. 

Paragraph 1 on page 6 of Plaintiff’s Brief refers to “an email to Mr.  from  

competitor  by which  first learned about the sole source award to    

The source of this information is cited as the  deposition at Exhibit A to Plaintiff’s 

Brief at pp. 111 – 13 and 273. However, contrary to this representation to the Court, Mr.  

testified that he did not remember how he first learned of the award of the  no-bid contract. 

See, Exhibit A to Plaintiff’s brief at p. 111.  Defendants’ Supplemental Production did include 

brief inconsequential email exchanges in August of 2011 between Mr.  and Mr. .  

The most significant communication between Mr.  and Mr.  was produced long 

                                                            
16  On the contrary, many trial lawyers have found that cross-examination about prior criminal 
activity can be quite an effective technique for bringing witnesses back to reality or at least 
damaging their credibility to the jury. 
17 Defendants are hard pressed to find any other reference in Plaintiff’s Brief to the materials in the 
“competitor file.” 
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before any depositions were taken in this case.  Mr.  whose company, , Inc., is 

a maker of tent frames, sent a letter to Mr.  dated July 13, 2011, in which Mr.  

complained about the non-competitive contract awarded to  Mfg. and calls it “inequitable 

and potentially harmful to the vast number of suppliers that comprise the Military Tent Industry.” 

This letter (  000009) is attached as Exhibit 13.  There is no allegation in Plaintiff’s Brief that 

any of this correspondence bears any material relationship to any of Plaintiff’s claims. 

Paragraph 3 on page 7 of Plaintiff’s Brief refers to “emails and other relevant 

correspondence with U.S. Army representatives regarding Ms.  and/or the  sole – 

source award.”  The source of this information is claimed to be pages 154 -157 of the excerpts of 

Mr.  deposition attached as Exhibit A to Plaintiff’s Brief.  However, the excerpts 

contained in Exhibit A do not contain enough information for the Court to determine exactly what 

is discussed on these pages.  Interestingly enough, Mr.  conversations and 

correspondence with Mr.  and Mr.  (discussed in the deposition 

transcript pages to which the Court is referred) did not concern the no-bid contract awarded to 

 which was the subject of the bid protest, but yet another no-bid contract which was awarded 

to  in the summer of 2011 (for an extreme weather tent liner).  (See,  Deposition 

Excerpts Exhibit 14, pp. 153-155 discussing Exhibit A to  September 2, 2011 bid protest 

regarding “Extreme Weather Insulated Tent Liners.”).  Here again, these documents were not 

requested by Plaintiff prior to Mr.  deposition (see, Exhibit 4) and, here again, there is no 

allegation in Plaintiffs’ Brief that any of this correspondence has anything to do with Ms.  

claims in this case.  

Paragraph 5 on page 7 of Plaintiff’s brief complains that “materials used to prepare the 

chart depicting  estimate of  employment levels which was attached to  
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GAO bid protest reply as Attachment E” were not timely produced.  The deposition of Mr.  

at pp. 178-182 (Exhibit A to Plaintiff’s Brief) is cited as support for this proposition.  Mr.  

testified that he prepared the document with assistance from  production manager.  

(  page 179).  He also testified to what information was used to prepare this spreadsheet, 

estimates based on  standard allowable hours for extreme weather liners.  (180).  They 

used a “fairly high” efficiency rate, though he could not recall the exact efficiency rate.   

went through cost sheets to determine the allowable hours for each product.  (182).  Importantly, 

in a March 1, 2013 letter from Defendants’ counsel to Plaintiff’s counsel, Defendants objected to 

the (informal) request for these documents.  Any of  information used to prepare this 

estimate is confidential, proprietary, and completely irrelevant to the issues germane to this suit.  

Had Plaintiff wished to challenge Defendant’s objection, she could have done so.  Again, there is 

no attempt to link any of these alleged missing documents to any material harm to Ms.  

claims or her ability to prosecute those claims in this case. 

Paragraph 7 on page 7 of Plaintiff’s Brief refers to the failure of Defendants to produce 

documents related to other  contract awards and/or contract orders. These materials were not 

requested by the document production requests served by Plaintiff (see Exhibit 7attached hereto). 

However, some information maintained by  on other  contracts (i.e.,  contracts 

other than the contract that was the subject of the bid protest) were produced with Defendants’ 

Supplemental Production pursuant to Plaintiff’s informal request for   file.  One of 

these documents is the so-called illegally produced contract discussed above. 

 Nothing noted by Plaintiff in her discussion of alleged lapses in Defendants’ document 

production shows any bad faith on the part of Defendants, any prejudice to Plaintiff, or anything 

that increased Plaintiff’s costs in this matter.  Ms. apparently was confused about what she 
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was supposed to produce and Plaintiff’s remedy, at most, for her late production of brief emails 

and irrelevant pictures, should be a reopening of discovery to allow an additional deposition of Ms. 

 

 

II. THERE IS STILL NO PROOF THAT  HAS EVER SOUGHT OR RECEIVED 
A NO-BID CONTRACT.  
 
Consequently, there is still no proof the Defendants have made false representations 

to the Court about having sought or received a no-bid contract. 

At the heart of this particular controversy is the declaration of Mr.  (attached to the 

Defendants Brief in Opposition to Plaintiff’s Motion to Compel Discovery D.E 76), who swore 

under penalty of perjury: 

 has never sought or received a no–bid contract based on its minimum 
sustaining rate or a no-bid contract that was in any way dependent upon a 
government agency finding that, without the contract,  might be forced to 
terminate its manufacturing operations. 
 

This is not a hard issue. If  had received a no-bid contract from DLATS (or any other branch 

of the Armed Forces for that matter) 10 U.S.C. § 2304 (f) (1) would have required the head of the 

agency to publish a justification and authority (“J & A”) just like the J & A that was prepared for 

the  no-bid contracts (see, Exhibit 15 hereto) and there would have been a published notice 

of the award of the no-bid contract just like there was when  received its no-bid contracts.18 

                                                            
18  Plaintiff overstates the importance of Mr.  statement about  never having received 
a noted contract as a defense to Plaintiff's original motion to compel the production of financial 
information about  In fact, Plaintiff’s Brief even misstates the reasons they sought  
financial information in the first place. For example, on page 21 of her brief, Plaintiff claims that it 
was seeking  financial information to: "challenge  assertions that it should have 
received the sole – source award  received." This claim was not part of Plaintiff's original 
motion to compel. D.E. 68.  However, these issues need not be addressed because Plaintiff cannot 
prove her threshold issue – that Defendants knowingly misrepresented to the Court that  has 
never received a no-bid contract. 
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 For her “proof” on this issue, Plaintiff offers two propositions: (a) “ Defendants did in fact 

ask for MSR–based and Warstopper – funded awards” (Plaintiff’s Brief at p. 25); (b) “Defendants 

have in fact sought MSR–based noncompetitive awards by arguing that  financial condition 

was comparable to that of  (Plaintiff’s Brief at P 28.) 

Plaintiff claims that, in his deposition, Mr.  admitted that “  had in fact received 

noncompetitive Warstopper orders.”  (Plaintiff’s Brief at p. 25.)  The Court is referred to the 

excerpts of the Mr.  deposition, attached as Exhibit A to Plaintiffs’ brief, at pp. 342 – 346. 

At no part of his testimony in those pages, or in any other pages, did Mr.  admit 

receiving non-competitive orders.  He admits only that it appears that some of DLATS orders 

on competitively bid contracts appear to have been funded with Warstopper funds. Plaintiff’s 

argument here is no more than a restatement of her earlier unsubstantiated arguments, rejected by 

this Court as unproven (D.E. 82 at p. 10) that Warstopper funds are only used to fund no-bid 

contracts. Plaintiff has never made clear why she believes that Warstopper funds are used only for 

non-competitve contracts and the excerpts from the “Defense Logistics Acquisition Directive” 

(which may be found on the Defense Logistics Agency website at 

http://www.dla.mil/Acquisition/Pages/DLAD.aspx) attached hereto as Exhibit 16 suggest exactly the 

opposite (at pp. 1320, 1318, and 1316). 

Plaintiff’s Brief does correctly point out a conflict between the testimony of Ms. 

 and Mr.  regarding the question of whether Mr.  asked for Warstopper 

funds during the August 4, 2011 meeting.  Ms.  never says that Mr.  asked for 

a no bid contract although her testimony is somewhat confusing and conflicting about whether Mr. 

 asked for a “directed award” (whatever that means).19 See, Plaintiff’s Brief at pp. 25 – 26.  

But even assuming, for the sake of argument, that Ms.  did testify repeatedly and 
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the contract  might be forced to terminate its manufacturing operations.”  To say that  

was in just as bad shape as  is entirely consistent with the position taken by Defendants all 

along -- that  should not have received the no-bid contract. The attachments to the bid 

protest were a clear effort to show, as best as possible without access to  financial 

statements, that  had a thriving business and that it had been able to make substantial 

distributions to its sole shareholder,   In other words, the attachments to the bid 

protest were intended to show (and did show) that  would not be forced to terminate 

manufacturing operations if it did not receive a no-bid contract. 

This dog did not hunt the first time Plaintiff tried it and it still won’t hunt. 

 

III. THERE IS NO EVIDENCE, OR EVEN ANY SERIOUS CONTENTION BY 
PLAINTIFF THAT SHE WAS HARMED BY MR.  INABILITY TO 
RECALL CERTAIN DETAILS RAISED IN A FEW QUESTIONS OVER TWO 
DAYS.   

 
 Plaintiff attempts to prove that Mr.  was unprepared for his Rule 30(b)(6) deposition 

as  corporate designee, and that his alleged unpreparedness essentially amounts to a 

sanctionable failure to appear.  Mr.  testified at length (for nearly two full days) regarding 

matters related and unrelated to this suit.  On January 2, 2013, Plaintiff served a Notice of the 

 Rule 30(b)(6) deposition, listing the following topics for examination: 

 
1.  (“  participation in the U.S. Government’s Minimum 

Sustaining Rate (“MSR”) protocol and its understanding of how contracts and/or orders are 
awarded under that protocol. 
 

2. Audits, inspections, studies and other investigations of  by any government agency for the 
purpose of determining  MSR. 
 

3.  requests for and/or receipt of MSR-based awards, contracts and/or orders, including 
without limitation its receipt of orders placed under contract numbers  and 
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4. The authorization, creation and submission of  September 2, 2011 bid protest to the 

Government Accountability Office (“GAO”), including all attachments thereto. 
 

5. Grievances and complaints submitted by  to the GAO or to the Defense Logistics Agency 
Troop Support;  bid protest history; its knowledge of the standards, requirements and 
permissible bases for bid protests; and its knowledge of its rights as a protestor. 
 
Doc. # 87, Notice of Rule 30(b)(6) Deposition of Corporate Defendant. 
 

Plaintiff’s brief claims that, “for several of the topics for which he was designated, he could 

provide no information.”  (Plaintiff’s Brief, page 11).  However, despite the broad allegation that 

Mr.  was unprepared for several 30(b)(6) topics, Plaintiff cites to only one specific series of 

questions posed to Mr.  for which he was allegedly unprepared.  “Specifically, although it 

is at the very heart of this case, Mr.  did nothing to educate himself regarding how and 

where  obtained the personal information about Ms.  which Defendants included in 

their Bid Protest.”  (Brief, page 11).  This appears to refer to Plaintiff’s counsel’s line of 

questioning regarding how  obtained the  employment newspaper ads which were 

attached to the bid protest letter: 

 
Q.   Now this one, the second ad that’s included here with Attachment B looks to be from 

– it’s represented at least to be from June 9, 2011, which is a lot closer to the date in which it was 
submitted to GAO.  Do you remember where and how you came to be in possession of this one? 

 
A.  Pretty much the same thing, same set of circumstances.  It could have been an 

employee that brought it to me.  I mean, we’re – we’ve been competitors for many years. 
 
Q.  Now, Mr.  one of the topics on which you’ve been designated to testify today is 

the authorization, creation, and submission of  September 2, 2011, bid protest to the GAO, 
including all attachments thereto.  Tell me, sir, what did you do to educate yourself about where 
these materials came from to prepare yourself for this deposition today? 

 
A.  I asked our HR person to confirm with the newspaper these ads. 
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Q.  That’s what you did to prepare for today’s deposition? 
 
A.  No, this is what – 
 
Q.  That was my question. 
 
A.  What was your – okay.  I’m sorry. 
 
Q.  Your – your job in part today and tomorrow – 
 
A.  Okay. 
 
Q.   –is to speak on behalf of  on three topics, one of which is the authorization, 

creation, and submission of that September 2 letter, including all attachments thereto. 
 
A.  Okay.   
 
Q.  So today’s the day that I get to ask you questions like, where did this come from. 
 
A.  Uh-huh (affirmative). 
 
Q.  Ad what’s not an acceptable answer to me is, I don’t remember, I don’t recall, 

particularly in light of the fact that you don’t seem to be able to tell me what you’ve done, if 
anything, to try to get that information before coming to be deposed today. 

       So with that background, let me ask you one more time, did you do anything before 
coming to the deposition today to prepare yourself for questions about where these documents 
came from, who obtained them for you, and when? 

 
Ms.   To be fair,  those were not questions that were contained in your set of 

30(b)(6) topics as far as where the documents came from, how he obtained them, those types of 
things.  And to the extent that he knows, he’s more than welcome to testify to that.  But if he 
doesn’t know, I think that’s fair and it’s time to move on. 

 
Mr.   Well, the topic speaks for itself, so let me ask the question again and pelase 

get an answer for it. 
 
Q.  Mr.  what, if anything, did you do before today’s deposition to educate yourself 

about how  obtained the specific attachments to the bid protest? 
 
A.  I did nothing. 
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 Deposition Excerpts, Exhibit 14, 161:5 – 163:19.   

Importantly, how  obtained the attachments to the bid protest was not within the 

parameters of the 30(b)(6) topics, and Mr.  was not required to study up on same.  Plaintiff 

attempts to connect this line of questioning to 30(b)(6) topic 4, which lists only the authorization, 

creation and submission of the bid protest and attachments, and not where, how, or when  

obtained the attachments.  While this may be a fine point, it bears mentioning as Plaintiff is 

requesting draconian sanctions for Mr.  alleged failure to prepare for the deposition, 

including having the Answers stricken.  Had Plaintiff desired specific information on where and 

how Mr.  obtained the attachments, this could have been listed in the 30(b)(6) notice.  Rule 

30(b)(6) requires the notice of deposition to describe with reasonable particularity the matters for 

examination.  Additionally, Plaintiff could have taken a number of actions to obtain any lacking 

information, such as sending additional written discovery requests (note the discovery deadline 

was May 30, 2013 and the deposition took place in January) or requesting an extension of time for 

taking another 30(b)(6) deposition to question an  designee on this very topic.  Simply put, 

Mr.  had not taken steps to educate himself on exactly how, when and where  obtained 

the attachments to the bid protest because that was not listed as a 30(b)(6) topic.  Although he did 

not conduct any specific research on how the attachments were obtained for the purpose of his 

deposition, overall he was certainly knowledgeable on where most of those attachments came 

from.  For instance, he testified his wife found the article regarding Ms.  daughter’s 

wedding in a doctor’s waiting room in .  (  page 339).  The specific manner in 

which  came to possess newspaper clippings showing  hiring ads is immaterial, 

inconsequential, and has no bearing on Plaintiff’s claims.   
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Though Mr.  could not testify to how  obtained the newspaper clippings of 

 ads,   did provide such information during her deposition on January 

15, 2013.  She testified that she came across those ads in a newspaper located about ten miles 

from her house, and saved the ads for a sample layout in the event  ever did those ads.  

( , 16-17).  She also indicated she thought it was interesting  was hiring.  (  

17).  When they began working on the bid protest, she brought the clippings to Mr.  

attention.  (  17).   

 Though it is not referenced in Plaintiff’s brief, there was only one question even remotely 

related to the 30(b)(6) topics which Mr.  could not answer at his deposition.  This 

questioning was relating to a spreadsheet of approximate monthly manufacturing information of 

 estimated by   Mr.  testified that he prepared the document with assistance 

from  production manager.  (  page 179).  He also testified to what information was 

used to prepare this spreadsheet, estimates based on  standard allowable hours for extreme 

weather liners.  (180).  They used a “fairly high” efficiency rate, though he could not recall the 

exact efficiency rate.   went through cost sheets to determine the allowable hours for each 

product.  (182).  Mr.  could not recall whether he used the same efficiency level that  

used in its bid for the LMEs.  Counsel asked a level of detail which Mr.  could not recall.  

To say that the failure to be able to respond in this amount of detail to a question which is remotely 

connected to the 30(b)(6) topics amounts to a failure to appear is disingenuous.  Again, Plaintiff 

could have taken numerous actions to follow up on obtaining this information, including written 

discovery of requesting leave to take an additional deposition.  This testimony is certainly not 

sanctionable. 
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Mr.  testimony over a two-day period of time, producing a nearly 400-page written 

transcript, cannot reasonably be deemed a “failure to appear”.  While a 30(b)(6) designee is 

required to be prepared to testify regarding the listed topics, the inability to provide complete and 

detailed responses to each question posed does not automatically warrant sanctions.  In Static 

Control Components, Inc. v. Lexmark Int’l, Inc., 2006 U.S. Dist. LEXIS 90207 (E.D. Ky. 2006), 

the District Court found that designated witness “was unable to provide a definitive answer to 

every single question asked of him […]; however, that fact, in and of itself, does not mean that his 

testimony was deficient or that [the Plaintiff] was prejudiced by his testimony.”  Id. at 12.  The 

Court also concluded that even if this testimony was deficient, the Plaintiff was nevertheless able 

to obtain all of the information to which it was entitled through other depositions.  Further, this 

information could have been obtained through written discovery.   

The three cases cited by Plaintiff in support of her claims regarding the 30(b)(6) deposition 

are distinguishable from this situation.  In Martin County Coal Corp. v. Universal Underwriters 

Ins. Services, Inc., 2011 U.S. Dist. LEXIS 22150 (E.D. Ky. 2011), the court sanctioned the 

deponent’s party for violating a court order.  The court sanctioned the producing party in In re 

Classicstar Mare Lease Litigation, 2012 LEXIS 50982, (E.D. Ky. 2012) because the 30(b)(6) 

deponents literally failed to make a physical appearance for the duly noticed depositions.  In 

Starlight International, Inc. v. Herlihy, 186 F.R.D. 626 (D. Kan. 1999), cited by Plaintiffs, the 

deponent admitted having no information regarding the majority of the 30(b)(6) topics, and the 

court thus sanctioned the party and witness.  The court did note, however, that if the designee does 

not already possess personal knowledge the 30(b)(6) topics, then the entity is required to prepare 

the designee to give knowledgeable answers.  Id. at 639.  Additionally, if questions outside the 

list of 30(b)(6) topics are posed, general deposition rules govern, and if the deponent does not 
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know the answers, “then that is the examining party’s problem.”  Id. at 639, quoting King v. Pratt  

Whitney, 161 F.R.D. 475, 476 (S.D. Fla. 1995). 

Plaintiff attempts to argue that Mr.  did absolutely nothing to prepare for his 

deposition.  To the contrary, he testified that he had a discussion with  in preparation 

for the upcoming depositions.  (  169).  Further, he met with counsel the day before the 

deposition, and the matters discussed during this meeting are absolutely privileged. 

Mr.  was one of the founders of  and has been intimately involved with all 

aspects of its operations since its inception.  There is no requirement for Mr.  to have 

conducted any studies in preparation for his deposition when he already had ample personal 

knowledge of the 30(b)(6) topics.  This is in contrast to a large corporation in which the designee 

has no information regarding listed topics and has to conduct some research in order to be prepared 

to answer questions related to those topics.  Mr.  lived the bid protest and was able to 

adequately testify to it – there was no call for him to review documents related to it when he 

already had that knowledge. 

Plaintiffs’ brief makes recklessly argues that Mr.  did nothing to prepare for his 

deposition and makes the bold assertion that he could provide “no information” for “several 

topics” listed in the 30(b)(6) notice.  This assertion is baseless and Plaintiff provided no specific 

information on what identified topics Mr.  was allegedly unable to testify to.  This portion 

of Plaintiff’s Motion appears to be aimed more at the allegation that Mr.  failed to prepare 

rather than connecting this alleged failure to any prejudice to the Plaintiff.  The 30(b)(6) 

deposition of Mr.  was certainly not sanctionable, let alone deficient, and Plaintiff can make 

no showing of any prejudice which is required for any sanctions to be imposed.   
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IV. THE DECISION OF THE COURT ON DEFENDANTS’ MOTION FOR COSTS 
AND FEES SHOULD PLAY NO ROLE IN THE DECISION ON PLAINTIFF’S 
RENEWED MOTION TO COMPEL AND FOR SANCTIONS. 
 
Defendants’ Motion for Costs and Fees (D.E. 115) was made, pursuant to 28 U.S.C.A. § 

1927, to recover the costs and fees incurred because of the failure of certain of Plaintiff’s counsel 

to disclose to Defendants’ counsel and to the Court their negotiation of severe limits on the 

questions which could be asked during the depositions of Ms.  and Ms.  

Defendants did not seek fees and costs because their defenses to Ms.  claims were 

materially prejudiced and 28 U.S.C.A. §1927 does not require such a showing.  The statute’s 

heading is “Counsel’s liability for excessive costs”and the statute provides: 

Any attorney or other person admitted to conduct cases in any court of the United 
States or any Territory thereof who so multiplies the proceedings in any case 
unreasonably and vexatiously may be required by the court to satisfy personally the 
excess costs, expenses, and attorneys' fees reasonably incurred because of such 
conduct. 
 

28 U.S.C.A. § 1927 (West). 
 

The first substantive paragraph of Defendants’ motion describes what Defendants believed 

to be the grounds for an award of costs and fees: 

This motion arises out of the concealment by Mr.  and Mr. , from the 
Court and counsel of Defendants, that counsel for DLATS would severely limit the 
scope of the depositions of Ms.  and Ms.  This resulted in a 
Court holding a useless hearing and counsel for Defendants preparing for and (in 
Ms.  case traveling to Philadelphia for) depositions which were so 
narrowly limited as to prevent questioning about a range of topics useful to 
Defendants’ defense of Ms.  claims. 
.  

Defendants’ motion for costs at pp. 1-2.  The word “prejudice” is not used anywhere in 

Defendants’ motion.  While the acknowledging that the depositions would have been more useful 

to Defendants without the limitations, Defendants’ motion noted that “even with these limitations 

the depositions were very useful [to Defendants’].”  Defendants’ motion for costs at p 7.  There 
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is nothing in this motion that is untrue or that suggests that counsel to Defendants were not being 

candid with the Court.  

Immediately after the filing of Defendants’ motion, the Court entered an order (D.E. 118) 

suspending briefing on the motion and requiring that counsel for Defendants supplement the 

motion with an affidavit detailing their own efforts to obtain discovery from Ms.  and 

Ms.  That affidavit, prepared by Mr. Cook, was filed ex parte, as allowed by the Court’s 

order, because it contained explanations of Defendants’ trial strategies and attorney–client 

communications with respect to these witnesses. The affidavit explained Defendants’ preparation 

for the depositions of these witnesses and it described in some detail the questioning and 

objections to questioning which occurred during the depositions. The last part of the affidavit 

described Defendants’ then current thinking about how to respond to the limits imposed on the 

depositions. Paragraph 14 of the affidavit informed the Court that “Defendants will not ask the 

Court to strike the depositions, because, on balance, they were quite helpful to Defendants’ case.”  

Paragraph 15 described Mr. Cook’s anticipation that Defendants’ cost–benefits analysis would 

dictate that they not seek an opportunity to retake the depositions of these witnesses.  Paragraph17 

of the affidavit expressed Mr. Cook’s belief that full questioning of these witnesses about  

finances would have made it clear that Ms.  personal financial circumstances were or 

should have been relevant to the decision of DLATS to award a no-bid contract to   

Paragraph 18 of the affidavit is reproduced in full immediately below: 

 
18,  I also believe that Defendants were extremely lucky here.  The witnesses 
were not at all hostile to Mr.  or   On balance, I believe we will conclude 
that Defendants’ defenses were not harmed by the gamesmanship of Messrs.  
and .  The Court may, consequently, conclude “no harm, no foul.”  
However, that gamesmanship did waste our time and the Court’s time and did require 
that our clients incur expenses that would not have been incurred but for the conduct of 
Messrs.  and  
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Emphasis supplied. There are no statements in the affidavit that can be reasonably called false or 

not candid, and Defendants continue to maintain that they had proper grounds and motives for 

filing the Motion for Costs. 

Notwithstanding Defendants’ decision not to appeal the Order, the Court can and should 

ignore it as it considers the questions about Defendants’ alleged misconduct raised by Plaintiff’s 

renewed motion to compel and for sanctions. The fact that review was not sought “does not strip a 

district court of its power to revisit the issue.”  Allen v. Sybase, Inc., 468 F.3d 642, 658 (10th Cir. 

2006).  Both the Magistrate Judge and the District Judge have this ability.  See 12 CHARLES 

ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 3069 (2d ed.) 

(“Similarly, it is within the magistrate judge’s discretion to reconsider his or her own rulings.”).   

CONCLUSION 

Plaintiff has not established the grounds for any sanctions, much less the severe sanctions 

she seeks.  The motion of Plaintiff should be denied in all its particulars and a scheduling order 

entered which allows for the filing of summary judgment motions in short order. 

 

Respectfully submitted, 
 
 
 

 /S/ D. Duane Cook 
D. Duane Cook 
Jason M. Obermeyer 
Duane Cook & Associates, PLC 
135 North Broadway 
Georgetown, Kentucky 40324 
Telephone: (502) 570-0022 Fax: (502) 570-0023 
Email:  duane@duanecookandassociates.com 
             jason@duanecookandassociates.com 
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