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INTRODUCTION
This is an appeal from an order, entered in 2015, granting Appellee's motion, filed
in 2008, to void or reduce a default judgment (the "Nassau

Judgment") entered in 1995.

Appellee, ABC , Inc., did not assert that it had a viable excuse for the default or any defense
to the Nassau
Nassau

claims, but the trial court nonetheless: (a) reduced the accrued interest on the

Judgment from 1995 to 2001 because it determined that

Nassau

was not

aggressive enough in its collection efforts, and (b) abated the interest altogether from 2001
to 2014 because it determined, incorrectly, that Appellant, Ourclient
assignee of the Nassau

J

_j

J
J
J

Judgment, prevented ABC

from paying the Nassau

, LLC, the
Judgment.

STATEMENT CONCERNING ORAL ARGUMENT
In spite of the time that it took for the Letcher Circuit Court to reach a decision of
the ABC

2008 Motion, this case involves relatively simple issues: (a) Did the court have

the authority under CR 55.02 and 60.02 to reopen the Nassau

Judgment because of events

occurring long after the entry of that judgment? (b) If not, did the court have the inherent
equity authority to reopen the judgment? (c) If so, was that authority properly exercised in
this case? Appellant does not believe that oral argument is necessary.

J
J
J
J
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STATEMENT OF THE CASE

I.

INTRODUCTION:
On September 18, 2015, the Letcher Circuit Court entered its order (the "Final

Order") (R. 779; Appendix 1) granting the

ABC

2008 Motion to Void or Reduce

Judgment, filed August 6, 2008. The Final Order relieved ABC
on the Nassau

Judgment in the amount of$2,387,985 -- without any finding that ABC

not owe the Nassau
found that: (a)

of its liability for interest

Judgment. 1 The trial court reduced the Nassau

Nassau

Judgement because it

inappropriately delayed its collection efforts, and (b)

prevented from paying the Judgment by: (i) Ourclient
"Title Action") filed by ABC

did

ABC

was

defense of a quiet title action (the

with respect to an 80 acre parcel of land in Estill County

known as the "Refuse Pile Tract," (ii) Ourclient

purchase of the

Nassau

subsequent filing of a judgment lien in Estill County, and (iii) Ourclient

Judgment and
application to the

Public Service Commission (the "PSC") for approval to construct a waste coal burning

.,

electric generating facility on Ourclient
The ABC

claims sound in tort in that they allege damages caused by the wrongful

conduct of Ourclient

1

I

property adjacent to the Refuse Pile Tract.

The Final Order deprived

Ourclient

of its right to jury trial and of

many of the protections afforded to defendants in traditional tort cases, like: (a) proper
allocation of the burden of proof, (b) proof of every element of the relevant tort, and (e) all
the standard defenses (such as statutes of limitations, for example).
II.

ENTRY OF THE Nassau

JUDGMENT:

On December 13, 1995, the Letcher Circuit Court entered a default judgment (R.

.1

26; Appendix 2) for $312,234.40 plus interest "at the legal rate from October 24, 1994 until
1

The calculation of this interest is shown in the attached Exhibit 1. Well over half of this
interest has accrued after August 6, 2008 (the date the ABC Motion to Void or Reduce
Judgment was filed in this case).

_j

1

paid" in the matter of Nassau
Inc. Although Nassau
Mr. Smith

Insurance Companies ("Nassau

served ABC

at its principal office, 2

ABC

vs. OTR, Inc. and ABC
did not file an answer and

has testified that he did not became aware of the Judgment until a year or two

after the date of its entry. Deposition of Mr.

Smith

taken December 20, 2007 at pp.

20-22. (Filed with the court January 29, 2008, but not separately numbered as part of the
Record). Mr. Smith

chose not to take any action to overturn the Nassau

time because he could not afford to pay a lawyer. Id. The Nassau
by Ourclient

on May 6, 2004. Ourclient

Judgment at that

Judgment was purchased

filed a notice of judgment lien in Estill County and

filed an action (the "Foreclosure Action") in Estill County to foreclose on the judgment
lien on April 21, 2008. (Civil Action No.

III.

.)

THE ABC MOTION TO VOID OR REDUCE JUDGMENT AND TRIAL
COURT STAY OF Ourclient
COLLECTION ACTIONS:
In order to prevent the sale of the Refuse Pile Tract in the Foreclosure Action, ABC

filed its Motion to Void or Reduce Judgment (the "Original ABC
2008 seeking an order voiding or reducing the Nassau
efforts to enforce the Nassau
The Original ABC

Judgment and a stay of Ourclient

Judgment in Estill County. Appendix 3.
Motion did not claim that ABC

default, or (2) a meritorious defense to the Nassau
prejudiced by a failure of Nassau
ABC

Motion") on August 7,

had (1) a valid excuse for the

claim. Nor did it allege that it had been

to more aggressively attempt to collect its judgment.

claimed instead that its payment of the Judgment was prevented by the wrongful acts

of Ourclient

(Appendix 3 at p.7.) ABC

the Nassau

Judgment for a least an additional six months so that ABC

2

urged the trial court to stay proceedings to enforce
might be permitted

Request for Issuance of a Summons (R. 21) and Motion for Default Judgment (R. 29).

2

to sell a sufficient quantity of coal refuse from the Refuse Pile Tract to satisfy the

l

judgment. (Affidavit of Smith
The Original

ABC

, R.662.)

Motion did not mention CR 60, but the Motion was amended

August 18, 2008, and this time

ABC

cited as authority CR 54.02, 62.04 and 60.03.

(Appendix 4 at p. 6.) (The Original Motion and this amendment are referred to hereinafter
together as the "ABC

2008 Motion".) However, ABC

still did not claim that it had a valid

excuse for allowing the default or that it ever had a viable defense to the Nassau

I
·1

The Original ABC

Motion was filed almost 13 years after the entry of the Nassau

Judgment; at least 10 years after Mr.Smith
years after (according to Mr. Smith
enable ABC

claims.

to pay the Nassau

first learned of the Nassau

Judgment, and 7

the Refuse Pile Tract became valuable enough to

Judgment.

On September 5, 2008, the Letcher Circuit Court entered its "Order Holding in
Abeyance and Setting Briefing Schedule" (the "2008 Order") in which it ordered that Ourc
lient

was "stayed from any further actions to enforce the judgment until the issues have
been fully briefed, presented and ruled upon by the Court." For the next seven years ABC
was able to successfully delay any decision on the

ABC

consequently, able to prevent any action to collect the Nassau

IV.

2008 Motion and was,
Judgment. 3

THE MERITS OF THE TITLE ACTION.
The Refuse Pile Tract was a part of a much larger tract of land which served for

many years as the location of the primary coal washing operations of Tri-State
Company ("Tri-State

On March 14, 1993, Tri-State

3

·J

_l

(which was in bankruptcy at the

These efforts are detailed in the Ourclient final Response in Opposition to Motion to Void
or Reduce Judgment (hereinafter the Ourclient Final Response). Appendix 7 at pp. 5-7.

3

time) executed a deed conveying to ABC

its coal washing operations in Estill County (the

"1993 deed"). This 1993 deed to ABC did not include the majority of the Refuse Pile Tract
at issue in this case. (Bankruptcy Court Opinion, Appendix 9 at p. 16.) On March 15, 1994,
ABC

entered into a lease agreement with

which XYZ

would lease the ABC

XYZ Company

("XYZ "), 4 in

coal washing facilities. This lease also granted XYZ

an

option to purchase those facilities and specified a procedure for specifically identifying the
assets to be purchased: the assets to be purchased were to be highlighted in yellow on the
ABC

asset register. Id.
XYZ

exercised its option and the parties agreed upon the assets to be purchased by

highlighting the asset register as required. The deeds to the largest part of the Refuse Pile
Tract were highlighted in yellow. However, the deed dated August 4, 1994 (the "1994
deed") from ABC
Tri-State

to ABC

conveying its coal washing facilities to XYZ

like the 1993 Deed from

did not include the largest part of the Refuse Pile Tract. (Appendix 9 at

pp. 16-17.)
On September 25, 1998,

XYZ

filed a petition for relief under Chapter 11 and in

February 2001, the bankruptcy court approved a liquidation plan for the coal washing
facilities which required a public auction of those assets. ABC
asserted its claim to the Refuse Pile Tract in the XYZ
the XYZ

learned of the auction and

bankruptcy case. Ourclient

purchased

coal wash assets at the auction and also asserted a claim to the Refuse Pile Tract.

J
The original XYZ
Company (referred to in the Bankruptcy Opinion
(Appendix 9) as "Old XYZ
a partnership, was merged into XYZ
Company, a corporation (Referred to in the Bankruptcy Opinion as "New XYZ
The
distinction is not important for the purposes of this brief and both entities are referred as
"XYZ
4

J

4

(Appendix 9 at p. 18.)

ABC

filed the Title Action in the bankruptcy court on July 20,

2001. 5
From the time of its acquisition of the Tri-State
until 2001, ABC
to

XYZ

ABC

coal washing properties in 1993

never asserted an ownership interest in the Refuse Pile Tract. 6 In its deed
did not retain an easement which would have given

property from the nearest public road. ABC

ABC

did not pay real property taxes on the Refuse

Pile Tract during this period. 7 Nevertheless, in the Adversary Action, ABC
1993 deed from Tri-State
1994 Deed from

ABC

to ABC
to

XYZ

access to this

argued that the

left out the Refuse Pile Tract by mistake, but that the

left out the Refuse Pile Tract intentionally. Bankruptcy

Opinion, Appendix 9 at 29.
Early on in the case, the parties to the Title Action agreed that the Tri-State
to ABC

deed

should be reformed to include the Refuse Pile Tract 8 and the case proceeded on the

questions of (a) whether the Deed from

ABC

to

XYZ

should be similarly reformed to

Inc. v XYZ
, Ourclient
Corporation, and Ourclient
LLC Adversary No.
U.S. Bankruptcy Court for the Eastern District of
Kentucky
6 Perhaps because of the reclamation liability associated with that property. See, Final
Order, Appendix 1, ,rs on p. 10.
7 The tax bills for the property which included the Refuse Pile Tract during this period went
to XYZ and ABC made no claim to the Refuse Pile Tract to the Estill County PV A in the
period from 1993 to 2001. ABC
and
Response to Ourclient
Motion to Allocate,
filed in Estill Circuit Court Action No.
, attached as Exhibit 6 to the Ourclient
Final Response (separately filed, but not separately numbered in the Record, attached as
Appendix 7 hereto).
8 Of course, Ourclient
agreed to this reformation of the Tri-State
to ABC Deed. Ourclient
ABC
XYZ
ABC
If
did not have title to
acquired its title from
who acquired its title from
the Refuse Pile Tract, none of the subsequent owners of the wash plant property could
claim title to the Refuse Pile Tract. The revised Tri-State
to ABC deed is dated as of
March 14, 1993, but was executed on May 31, 2010 (as shown in the notary certificates)
and was recorded in Estill County on June 3,2010 (as indicated by the Clerk's stamp on the
last page of this deed). See, Exhibit 3 to the Ourclient Final Response (filed separately in the
Record, attached as Appendix 7 hereto).
5

ABC

5

l
1

include the Refuse Pile Tract, or if not, (b) whether the deed from ABC
reformed to reserve for ABC

to XYZ

should be

a right of way to the Refuse Pile Tract from State Route

.

On May 4, 2005, the bankruptcy court issued its 30 page Memorandum Opinion
(Appendix 9) finding that the ABC

to

XYZ

deed should not be reformed to include the

Refuse Pile Tract, but should be reformed to give ABC
property to access State Route

. Ourclient

a right-of-way across Ourclient

unsuccessfully appealed this decision to the

United States District Court and thereafter to the United States Court of Appeals for the
Sixth Circuit. The District Court opinion was entered on July 14, 2006 and the Sixth
Circuit opinion was entered on June 18, 2008.

V.

Ourclient

Ourclient

DEVELOPMENT EFFORTS ON ITS PROPERTY:
planned to use the waste coal on the Ourclient

property to fuel a waste coal

burning electrical generating plant to be located there. Development efforts were
conducted through Our client
of 2004, Client

(Client ) (an affiliate of Ourclient

filed an application with the PSC for approval to construct a 110 megawatt

coal-fired electric generating plant.

I
I

In June

ABC

intervened in this proceeding and claimed an

interest in not only the 80 acre refuse pile, but also in the 28-acre site on which Client
proposed to construct the generating plant. (PSC Order at pp. 5-6, filed as Exhibit 9 to the
Ourclient

Final Response, attached hereto as Appendix 7.) After a public hearing on the

matter, the PSC ruled "that it has no jurisdiction to decide the title issues currently pending

J

in the Bankruptcy Court or, for that matter, any other real property title disputes." (Id. at p.
6.) The PSC approved the
filing by Client

.J

Client

application, conditioned upon (among other things) a

of proof that it "has the right to build on the proposed location." (Id. at p .

6

26.)

ABC

not only claimed title to 28 acres it did not own9 in the PSC proceeding, it

claimed in this case that the PSC proceeding somehow hindered ABC

efforts to market the

Refuse Pile Tract. That claim was made without proof or even a theory about how the PSC
proceeding hindered ABC

efforts to market its waste coal.

efforts to develop the power plant were unsuccessful and, instead, Ourc

Ourclient

lient

and its affiliate Client

, LLC (who owned certain mining permits on

the property) on March 28, 2013, executed a Lease and Permit Transfer Agreement (the
"Original

Clay

Lease") with

Clay

Clay

, LLC,

Clay

, LLC, and

, LLC (hereinafter referred to collectively as "Clay

Exhibit 10.) This Lease allowed Clay
Ourclient

(Appendix 7,

to install two waste coal processing facilities to the

Estill County property and to mine, wash and sell coal recovered from the

property.
On July 28, 2014, ABC

and Clay

signed a lease which allowed Clay

to process

waste coal from the Refuse Pile Tract through the coal washing facilities located on Ourc
lient

property. (Appendix 1 at p. 7, ~ 26) When Ourclient
a $300,000.00 advance royalty by
obligations on the Nassau

I
J

Court 10 against ABC

and Clay

filed an action in the Estill County Circuit

for the benefit of all of ABC

operated as an assignment and transfer of all property
creditors under KRS 378.060. Ourclient

has apparently failed to see the irony of this claim.
, filed on or around October 22, 2014.

° Civil Action No.

_J

sought the

assets. It was this Estill County lawsuit that renewed

1
1

ABC

claiming, among other things, that the use of those funds

appointment of a receiver for all ABC

9 ABC

had been paid

which was not paid to satisfy the

Judgment, Ourclient

to pay creditors other than Ourclient
of ABC

Clay

learned that ABC

7

I

l

the interest of ABC

in its 2008 motion to void or reduce the Nassau

Judgment in Letcher

County.

VI.

ENTRY OF THE FINAL ORDER:
On October 30, 2014, ABC

filed its "Motions for a Hearing Date on its Motions,

For an Order Requiring Ourclient

to Show Cause Why it Should Not Be Held In Contempt

and to Enforce the Stay. Ourclient

served its response on November 5, 2014, and argued,

among other things, that the Estill County action did not violate the Letcher circuit court
stay, because the Estill County action was not intended to enforce the judgment, but to
prevent the dissipation of ABC

assets and preferential payments to insiders.

After a hearing on these ABC

motions held on January 8, 2015, the circuit court

entered an Order (R. 391-393), on March 2, 2015 which: (a) set a hearing date of April 20,
2015, on the ABC 2008 Motion, (b) ruled that the 2008 stay (preventing Ourclient
collect the Nassau
Ourclient

efforts to

Judgment) would remain in place, (c) denied the DL X motion to hold

in contempt, (d) denied the

Ourclient

agreed that payments due under its lease with Clay
court, (e) noted that counsel for ABC

motion to require a bond because

ABC

would be paid into the registry of the

had advised the Court that Clay

was "willing to be

subject to orders of this Court and to deposit any payments which become due" under the
Clay

Ourclient

ABC

lease, 11 and (t) noted that ABC

agreed to respond to discovery requests from

concerning the disposition of the $300,000 payment already received by ABC

in

respect of the Refuse Pile Tract.
On April 1, 2015, the court ruled (Appendix 6) that the ABC

J

submitted "on the record" and set a briefing schedule -

11

J

However, the court did not order Clay

Ourclient

to do anything.
8

2008 Motion would be
was required to serve its

brief in response to

lI

ABC

motions for relief on or before April 9, 2015 and ABC

required to file its reply to Ourclient
Ourclient

response on or before April 16, 2015.

served its final Response in Opposition to ABC

Judgment (the "Ourclient

was

Motion to Void or Reduce

Final Response") on April 8, 2015 (Appendix 7). The final ABC

Memorandum in Support of its Motions for Relief (Appendix 8) was served on April 17,
2015, together with two compact discs containing approximately 171 exhibits, most of
which were not specifically referred to in the ABC

Memorandum. 12 The ABC

Proposed

Order was served on June 26, 2015 and on August 19, 2015 the Court entered its first order
in this matter adopting verbatim the ABC
On August 28, 2015, ABC

proposed order - with two exceptions.

filed its CR 59 Motion, which asked the Court to clarify

certain issues and attached a proposed amended order. (R. 738.) Ourclient
the clarifications and the court entered the order proposed with the ABC

did not oppose
CR 59 motion on

September 18, 2015 (the "Final Order"). Appendix 1.
Although the trial court and
analysis of the ABC

ABC

from time to time cited CR 60.02(f), their

claims has never included any discussion of cases decided under CR

60.02 or any discussion of other CR 60.02 authority. Instead, ABC
its general equity power to reduce the Nassau

urged the court to use

Judgment 13 and the trial court complied.

The Final Order reduced the interest on the Nassau

Judgment from 12% to 8% for

the period from December 13, 1995 (the date of the Judgment) to July 20, 2001 (the date
ABC

initiated the Title Action) "because

Nassau

failed to timely enforce or attempt to

1
Some of these exhibits, most notably the affidavits of Mr. Smith
and Mr. Clay
(Exhibits 124 [R. 656] and 126 [R. 663]) were not in the record prior to their filing with the
ABC
Memorandum.
13 See, for example, ABC
Response to Ourclient
Motion Re: Pretrial, Etc., and to Order
Setting Status Conference; served on March 18, 2015. (R. 412-43.)
12

9

enforce its rights." (Appendix 1 at p. 11.) The court ordered that interest on the Nassau
judgment be abated in its entirety from July 20, 2001 through July 28, 2014 (when ABC
was able to lease the Refuse Pile Tract) because:
Ourclient

claim that it owned the Refuse Pile during the pendency of the
quiet title action (July 20, 2001, through June 3, 2010), and its assertion that
it held judgment liens that were, in reality, invalid (beginning on April 28,
2010), preventing ABC from selling or leasing it so that it could pay the
judgment until ABC was able to lease its coal refuse to the BRC entities on
July 28, 2014.
(Appendix 1 at p. 13.) There was no finding that the

Ourclient

claims made in the Title

Action were frivolous or reckless. There was no explanation of why the judgment liens
"were, in reality, invalid" and, in fact, the court specifically determined that it would not
void the judgment liens. (Appendix 1 at p. 13.)
Ourclient

filed its Notice of Appeal on or around October 1, 2015. (R. 799)
ARGUMENT

I.

RELIEF FROM THE JUDGMENT WAS NOT AVAILABLE UNDER CR
55.02 OR CR 60.02(f) AS A MATTER OF LAW.

A.

Standard of Review.

The question of whether relief from a default judgment under CR 55.02

14 and

CR

60.02 can be granted on the basis of events occurring after the judgment is a matter of law
for the Court, subject to de novo review. W Vale Homeowners' Ass 'n. v. Small, 367
S.W.3d 623, 627 (Ky App. 2012) ("Certainly, CR 60.02 affords the trial court the discretion
to reopen a judgment or order for the consideration of newly discovered evidence, which

J

was unavailable to the court at the time of judgment. It does not, however, allow for a

14

"For good cause shown the court may set aside a judgment by default in accordance with
Rule 60.02."

J

10

judgment to be reopened and altered on the basis of facts which occurred after the judgment
was entered.")

B.

Preservation of Issue for Review:

Ourclient

preserved this issue in its Final Response (Appendix 7, beginning at p.

17).

C.

Argument:

This case has none of the traditional conditions for reversal of default judgement
under CR 55.02 or relief from a Judgment under CR 60.02(£). 15 The trial court did not find
that ABC

had a valid excuse for not defending against the Nassau

valid defenses to the Nassau

claims or that ABC

had

claims. The only mention of CR 60.02(f) in the Final Order is

in Paragraph 10 on p. 12 (Appendix 1), where the Court describes the ABC

motion. There

is no explicit finding in the Final Order of any "reason of an extraordinary nature justifying
relief' from the Nassau

Judgment. The Court did find that ABC

s motion was made within

a reasonable time but did not offer any suggestion about why it was reasonable for ABC
file its motion for relief from the 1995 Nassau

to

Judgment almost 13 years after Mr. Smith

says he first learned of the Judgment.
CR 60.02(f) states that "[a] court may, upon such terms as are just, relieve a party or
his legal representative from its final judgment [for] . . . (f) any other reason of an
extraordinary nature justifying relief." Relief given pursuant to CR 60.02(f) is rarely
provided because it is truly extraordinary. Brown v. Commonwealth, 932 S.W.2d 359,362,
43 9 Ky. L. Summary 10 (Ky. 1996). CR 60.02(f) is the codification of the ancient coram
Subsection(f) of this rule is the only part of the rule available to ABC because ABC has
not moved to void the judgment because of mistake (subsection (a)), newly discovered
evidence (subsection (b)), perjury or falsified evidence (subsection (c)), fraud affecting the
proceedings (subsection ( d)), or that the judgment is void or has been satisfied (subsection
(e)).
ts

j

j

11

nobis writ, which justifies relief when the "[enforcement of] the judgment as rendered
would be an absolute denial of justice and analogous to the taking of life or property
without due process of law." Id. at 361-62 (citing Jones v. Commonwealth, 269 Ky. 779,
108 S.W.2d 816,817 (Ky. 1937)). "Under Ground No. 6 of CR 60.02, a judgment may be
set aside for a reason of an extraordinary nature justifying relief from the operation of the
judgment. However, because of the desirability of according finality to judgments, this
clause must be invoked only with extreme caution, and only under [the] most unusual
circumstances." Cawoodv. Cawood, 329 S.W.2d 569,571 (Ky. 1959).
The ABC

claims do not justify relief under CR 60.02(f). See, Maudlin v. Bearden,

293 S.W.3d. 392, 397 (Ky. 2009) ("[C]laims of fraud or for extraordinary relief must be
based on factors that existed at the time of the judgment."); Cawood v. Cawood, 329
S.W.2d 569 (Ky. 1959)(Subsequent changes in the condition of property allocated in a
divorce did not justify reopening a lump-sum alimony award.) Moreover, for the Court to
even consider CR 60.02(f) it must be demonstrated that there was some kind of
meritorious defense to the

Nassau

claims. Maudlin v. Bearden, 293 S.W.3d. 392 (Ky.

2009) ("But more importantly, Appellant failed to demonstrate she would have had a
defense in the custody proceeding"); Cotto v. United States, 993 F.2d 274, 280 (1st Cir.
1993 )( a "precondition to relief under Rule 60(b)( 6) is that the movant make a suitable
showing that he or she has a meritorious claim or defense").
In W Vale Homeowners' Ass'n v. Small, 367 S.W.3d 623, 624-28 (Ky. Ct. App.
2012), the Court of Appeals reversed the trial court's reopening, pursuant to CR 60.02, of a
judgment granting a permanent injunction in favor of a home owners association ("HOA")
against a property owner who sought a variance to build inside set off lines. After entry of
the injunction, the HOA approved for other property owners the same variance denied to
12

the movant. The trial court believed the positions taken by the HOA with regard to the
different requests were inequitable, and allowed reopening the judgment pursuant to CR
60.02. In reversing, the Court of Appeals said:
CR 60.02 affords the trial court the discretion to reopen a judgment or order
for the consideration of newly discovered evidence, which was unavailable
to the court at the time of judgment. It does not, however, allow for a
judgment to be reopened and altered on the basis of facts which occurred
after the judgment was entered ... Were the trial court to have such
authority, no judgment would have the finality intended by the rules, and all
would be subject to amendment and reversal at any time on the basis of
actions taken after the fact. We do not believe that this was the intent behind
CR 60.02, and find it to be an outcome inconsistent with the purpose and
plan of our civil rules as a whole.

W Vale Homeowners' Ass'n v. Small, 367 S.W.3d 623, 624-28 (Ky. Ct. App. 2012).
(Emphasis supplied.)
The 1995

Nassau

Judgment was entered because

ABC

failed to appear. Relief

from this default judgment is allowed under CR 55.02 for good cause shown "in
accordance with Rule 60.02." While default judgments are disfavored:
The moving party, however, cannot have the judgment set aside and
achieve his day in court if he cannot show good cause and a meritorious
defense . ... Good cause is most commonly defined as a timely showing of
the circumstances under which the default judgment was procured.

Green Seed Company, Inc. v. Harrison Tobacco Storage Warehouse, Inc., 663 S.W.2d
755, 757 (Ky. App. 1984) (citing Jacobs v. Bell, 441 S.W.2d 448 (Ky. 1969)). (Emphasis

I
J

supplied.)(Intemal citations omitted.) Accord, S.R. Blanton Development, Inc. v. Investors

Realty and Management Co., Inc., 819 S.W.2d 727, 729 (Ky. App. 1991); Perry v. Central
Bank & Trust Co., 812 S.W.2d 166, 170 (Ky. App. 1991); Sunrise Turquoise v. Chemical
Design Co., 899 S.W.2d 856, 859 (Ky. App. 1995); First Horizon Home Loan Corp. v.
Barbanel, 290 S.W.3d 686, 688-689 (Ky. App. 2009) .

.

,

J
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Mr.

Smith

made the conscious decision not to contest the

Nassau

Judgment

when he learned of it because he did not have the money to pay a lawyer. This alone
should be enough to have required denial of ABC

motion. Cotto v. US, 993 F.3d at 280

("[t]o justify relief under subsection (6), a party must show extraordinary circumstances
suggesting that the party is faultless in the delay.") The United States Supreme Court case
of Ackerman v. United States, 340 U.S. 193 (1950), is instructive on this point. In that
case, the appellant sought relief from a judgment revoking his citizenship. The court ruled
that even though his case had the same facts as the case of his co-defendant,
who successfully appealed the judgment against him, Mr. Ackerman's failure to seek a
direct appeal was not excusable. (Ackerman did not appeal, at least in part, because he
did not have ready funds to pay for the appeal.) The Supreme Court reasoned that "[t]here
must be an end to litigation someday, and free, calculated, deliberate choices are not to be
relieved from." Id. at 211-12. In the case before this Court, the analysis is the same. ABC
made a free, calculated, deliberate choice not to defend against the Nassau

claims and it

must live with consequences of that decision.
Even if this Court were to decide that a reason of "an extraordinary nature"

I
j

umelated to the judgment can form the basis for relief from the judgment under CR
60.02(f), ABC

did not carry its burden of proof on any of the issues. ABC had the burden of

proving it was entitled to the extraordinary relief offered by CR 60.02. Foley v.

1

Commonwealth, 425 S.W.3d 880, 885 (Ky. 2014) ("The burden of proof in a CR 60.02
proceeding falls squarely on the movant."). Lyvers v. Lyvers, No. 2011-CA-001252-MR,
2015 Ky. App. Unpub. LEXIS 532, at *6-8 (Ct. App. July 24, 2015).

ABC

also had the

burden of proving that its 2008 Motion was made within a "reasonable time" - one of the

1
14

requirements of CR 60.02. ABC

did not even allege a good reason for waiting 13 years to

challenge the validity of the 1995 Nassau
II.

Judgment.

THE COURT HAD NO INHERENT EQUITABLE AUTHORITY TO
REOPEN THE JUDGMENT.
A.

Standard of Review-De Novo:

The question of whether the court had inherent equitable power to ignore CR 55.02
and CR60.02 and tort law precedent is a ma\ter oflaw. Bell v. Commonwealth ofKentucky,
423 S.W.3d 742 (Ky. 2014).
B.

Preservation of Issue for Review:

This issue was preserved for review in Ourclient

Final Response (Appendix 7,

beginning at p. 14.).
C.

Argument:

Even if the circuit court retained some equity jurisdiction in the simple case in
which the judgment amount is tendered and refused, this is not that case, and the mere
desire of the court to do what it thought was just did not confer equity jurisdiction. The
Kentucky Supreme Court made this clear very recently in Bell v. Commonwealth of
Kentucky, 423 S.W.3d 742 (Ky. 2014). The trial court granted a motion for attorneys' fees
filed forty-three days after the entry of a final judgment from which no appeal was taken.
The court there claimed to have authority to do this because of "the inherent and equitable
powers of the court" as a penalty for the "egregious behavior" of the defendant. The
Supreme Court affirmed the Court of Appeals decision (reversing the grant of fees) in an
opinion which described the limits on equity in this way:
Modern jurisprudence is first a creature of the governing constitutions, then
of code (statutes), and of case law precedent. To the extent the courts are
given rule-making authority, those rules are also binding. Equity practice,
in general, is merged with law, or the statutory provisions. Only when

J

15

there is no law or precedent does a court have the authority to exercise
pure equity. Cf. Vittitow v. Keene, 265 Ky. 66, 95 S.W.2d 1083, 1084
(1936) ( 11 [E]quity principles ... cannot be given effect, nor may they be
resorted to when to do so would be in direct conflict with settled
legislatively enacted rules of practice approved and followed by courts of
equity from an ancient day to the present time. 11 ). Thus, 11 the equity powers
of the courts have definite limits." Barger v. Ward, 407 S.W.2d 397, 400
(Ky. 1966).

Equity is only a supplement to the law for when there is no remedy at
law. But it is a simple tenet that if there is a statute or case precedent or
rule going a certain way, a trial court may not depart from it on the
basis of equity. Law trumps equity. See S.J.L.S. v. T.L.S., 265 S.W.3d 804,
820 (Ky. App. 2008) (" It is well settled that equitable considerations and
estoppel cannot be permitted to prevail when in conflict with positive
written law." (quoting Louisiana State Troopers Ass'n., Inc. v. Louisiana
State Police Retirement Bd., 417 So.2d 440,445 (La. Ct. App. 1982))).

Bell, supra, at pp. 747-748. (Emphasis supplied.) The Supreme Court there concluded its
opinion with the following: "[N]o matter how well-intended, a trial court may not

exceed its authority to accomplish even a worthy purpose." Bell, supra, at 751.
(Emphasis supplied.)
This is not a circumstance in which there is no law or precedent on the subject. The
authority of a trial court to grant relief from a judgment is addressed carefully in CR 60.02

I
I

and CR 60.03. The federal predecessors to these state rules were intended to cover every
circumstance in which relief from a judgment may be granted; they were intended to
incorporate all of the traditional, equitable grounds for setting aside judgments, leaving no

J

independent equity authority behind. West Virginia Oil & Gas Co. v George E. Breece
Lumber Co., 213 F2d 702, 704 (5th Cir. 1954). See also, Moore's Federal Practice - Civil
§60 App.104 (2015). ("The 1946 amendments substantially incorporated the substance of
the old ancillary common law and equitable remedies into stated grounds for relief, and
then abolished them.")
16

l
Moreover, there is well settled precedent for dealing with misuse of civil
proceedings and slander of title. That precedent was ignored by the circuit court to effect an
"equitable" remedy for the "wrongful" defense by Ourclient
proof of tortious conduct on the part of Ourclient
by ABC

16

of the Title Action without any

or any proof of actual damages incurred

The trial court undertook no examination of the merits of Ourclient

the Title Action as it would have been required to do if ABC

position in

had brought a tort claim. To

prevail on a claim of malicious prosecution, the claimant must prove the following
elements:
(1) the institution or continuation of original judicial proceedings, either
civil or criminal, or of administrative or disciplinary proceedings, (2) by, or
at the instance, of the plaintiff, (3) the termination of such proceedings in
defendant's favor, (4) malice in the institution of such proceeding, (5) want
or lack of probable cause for the proceeding, and (6) the suffering of
damage as a result of the proceeding.

Garcia v. Whitaker, 400 S.W.3d 270 (Ky. 2013) (Emphasis supplied).

Similarly, if ABC

had brought a slander of title action against Ourclient

have had to plead and prove that

Ourclient

knowingly and maliciously communicated,

orally or in writing, a false statement which had the effect of disparaging the ABC
the property, and that ABC

it would

title to

incurred special damage as a result. Bonnie Braes Farms, Inc.

v. Robinson, 598 S.W.2d 765, 766 (Ky. Ct. App. 1980). Mr.

Smith

statements in the

record (that some generally unnamed persons might have bought coal from the Refuse Pile
Tract but for Ourclient

s actions) are not sufficient evidence of special damages. In order to

prove special damages, ABC

would have had to prove: (a) the profit from a specific lost

The benefit to ABC was the same as if it had received money damages, but ABC did not
have to prove anything other than the undeniable facts that Ourclient defended against the
ABC
claims in the Title Action, acquired the Nassau Judgment, and filed a judgment lien.
16

17

I

l

sale, or (b) the actual diminution in value of the property. Ballard v. 1400 Willow Council

of Co-Owners, Inc., 430 S.W.3d 229,235 (Ky. 2013).
There was no logical reason for ABC

to be excused from proving the elements of

.)
the relevant tort just because it was seeking a remedy in "equity."

III.

EVEN IF THE COURT HAS THE EQUITABLE AUTHORITY TO
REDUCE A JUDGMENT IN CERTAIN CIRCUMSTANCES, IT DID NOT
HAVE ANY BASIS FOR DOING SO IN THIS CASE.
A.

Standard of Review:

If this case had been brought, as it should have been, as a tort action, the standard of

review for a case decided "on the record" without a trial would be de novo. Admin. Office

of the Courts v. Miller, 468 S.'w.3d 323 (Ky. 2015). In the main, Ourclient

difficulties

with the Final Order are the legal conclusions the trial court drew from facts (which are
generally undisputed). The issues presented below involve questions of law or mixed
questions of law and fact:
When considering questions of law, or mixed questions of law and fact, the
reviewing court has greater latitude to determine whether the findings
below were sustained by evidence of probative value.

I
J

Uninsured Employers' Fund v. Garland, 805 S.W.2d 116 (Ky. 1991).

B.

Preservation of Issue for Review:

This issue was preserved for review in Ourclient

Final Response (Appendix 7,

beginning at p. 23.).

C.

Argument:
1.

Hart v. Brand and similar authority is not applicable because
was never ready, willing and able to pay the Judgment.

ABC

Hart v. Brand, 8 Ky 159 (Ky. 1818), the only Kentucky case cited by the trial court
as authority for its interest abatement decisions, is inapplicable. The court there relieved

18

the buyer of interest on the unpaid purchase price where the seller delayed in delivering
possession of real property to the buyer after the purchase price was tendered. The court
found that the buyer was "really and bona fide prepared to make payment, and intended to
do so, free from all shuffling, equivocation, and technical quibble." Hart v Brand, 8 Ky 159
(KY 1818). (Emphasis supplied.) There is no evidence in this case that ABC

was "really

and bona fide prepared to make payment." Neither Hart v. Brand, nor any of the other
cases cited by the trial court support the proposition that interest should be abated where a
debtor is not ready willing and able to pay the debt in full.
In, Overbeck v. Heinbecker, 101 F.3d 1225 (th Cir. 1996), the court held,

unremarkably, that an insurer was not obligated to pay interest on a judgment awarded
against its insured where it had offered 13 times (including some offers prior to trial) to
settle for policy limits. Holmes v Bates, 67 So. 2d 273 (Miss. 1953) involved a buyer of real
property tendered offer of about 60% of what seller claimed was owed for the property.
The court there determined that the conditional tender of partial payment, was not
sufficient to stop the accrual of interest. Holmes, supra, at 274.

Farnworth v. Jensen, 217 P.2d 571, 576 (Utah 1950) involved a buyer who sought
to avoid a contractual obligation to pay interest because the Seller took a long time in
removing encumbrances on the property. The court declined to abate the interest:

j

I
J

The parties having intended to require the payment of interest, in order to be
relieved from its payment on time, the debtor must be ready and willing to
make payment, have an intention to do so, and he must be prevented from
making the prescribed payment or payments by an act or omission on the
part of the creditor or by operation oflaw.

Farnworth v. Jensen, 217 P.2d 571,576 (Utah 1950) (Emphasis supplied.) Matra Building
Corp. v Kueker 19 A.D.3d 496 (NY 2005) began as a suit to confirm an arbitration award.
The losing party claimed that interest should have been tolled because of creditor's dilatory
19

conduct. The court determined that the record did not disclose any dilatory conduct and
declined to abate the interest.
There was no evidence offered to the effect that, but for the wrongful acts of Ourc
lient

ABC

would have been able to sell the Refuse Pile Tract outright or sell enough of the

waste coal at one time to pay the Nassau

Judgment in full. Mr.Smith

' testimony in this

case was that he tried to sell the coal by the truck load, which at best would have allowed
ABC

to pay the Nassau

Judgment over time. 17

More importantly, however, there was no admissible evidence that there was a

i

market for the

ABC

waste coal prior to the time that Ourclient

locate two modern coal washing plants on the
effects on ABC

ofOurclient

Ourclient

agreed that Clay

could

property. Although the adverse

defense of the Title Action are irrelevant unless the trial court

had the inherent equity power to ignore precedent in this case, there was no real proof that
Refuse Pile Tract had any value separate and apart from Ourclient

development efforts on

its much larger adjacent property. Other than self-serving and conclusory affidavits of Mr.
Smith

, there was no proof that ABC

could have successfully marketed the Refuse Pile

Tract but for the pendency of the Title Action. In his affidavits, 18 Mr.
president of ABC

J

Smith

(the

reports that some people told him that they would not purchase waste

coal from the Refuse Pile Tract because of the Ourclient

claims. However, these affidavits

could not have formed a proper foundation for the trial court's Final Order because they
report the out of court statements of alleged (generally unnamed) buyers of coal who

17

It is worth noting that the very first payment ABC received in respect of its lease of the

Refuse Pile Tract, the $300,000 advance royalty it received from Clay
was not paid on
Nassau
the
Judgment.
18 Dated August 18, 2008 (R. 659); dated January 30, 2011 (attached to ABC
Notice of
Filing, filed separately in record on 2/1/2011); and dated April 16, 2015 (R. 656)

J
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decided not to buy coal refuse from the Refuse Pile Tract. 19 These statements are

I
l
I

inadmissible hearsay. CR 56.05; Cadleway Props., Inc. v. Bayview Loan Servicing, LLC,
338 S.W.3d 280 (Ky. App. 2010).
Smith testified during his deposition given on May 4, 2011 (Filed separately
Mr. Smith

in the record, at pp. 72-74) that the most profitable way to sell of the waste coal would be to
haul it to a utility that could burn the waste coal without further processing. He testified
that the closest utility with the capability to burn the unprocessed waste coal was the East
Kentucky Power facility at Spurlock. However, Mr. Smith
sales of the waste coal to be profitable for ABC

testified that in order for the

the Spurlock plant would have to pay a

price for coal which was higher than any prices the Spurlock plant actually paid at any time
between 2001 and 2013. 20

ABC

as Exhibit 124 of the ABC

Reply Brief. There, Mr. Smith

only rebuttal to this analysis was in a new affidavit filed
' sworn statements included the

following:
7. I have reviewed the text on pages 26 and 27 of Ourclient
recent brief
relating to my testimony at a deposition taken on May 4, 2011. That
testimony related solely to marketing the ABC Refuse for sale by
transporting it to Spurlock and not to any other potential buyer, plant or
market. ...
10. Based on my knowledge and experience in the coal industry, I believe
that the best use of the ABC Refuse would have been to wash it on site and
sell the processed product, just as BRC is doing, which avoids the impact of
depressed coal prices beginning in 2008, coupled with the cost of
transporting the refuse material as a raw unwashed product. BRC solved
these problems by locating its processing plants close to the Refuse Pile
Tract and the ABC Refuse.

In Mr. Smith
' affidavit which was Exhibit 124 of the ABC Final Response (R. 656),
one buyer is alleged to have refused to buy ABC waste coal even after the Title Action was
resolved "unless ABC would guarantee it that Ourclient would not take any legal action
against it." (R. 657) Surely, Ourclient
has no responsibility for this potential buyer's
negotiating tactics.
20 This analysis can be found at Ourclient
Final Response, Appendix 7 at pp. 26-27.
19

I

J
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In other words, Mr. Smith

does not challenge the analysis, but says only that he

might have sold the waste coal elsewhere for a profit. Now that Ourclient
with Clay

has made a deal

for the location of two modern waste coal processing facilities on Ourclient

property, Mr.

Smith

is of the view that the best use of the ABC

processed as it is currently being processed -- on Ourclient
makes even more puzzling the ABC

opposition to Ourclient

waste coal is to have it

property. This conclusion
efforts to place a waste coal

burning electric generating facility on its property.
ABC

was never ready, willing and able to pay the Nassau

not have been even if Ourclient

had not contested ABC

title to the Refuse Pile Tract. ABC

had no market for its waste coal until - irony of ironies installation of the Clay
2.

processors on Ourclient

Judgment and it would

Ourclient

negotiated for the

property.

Reduction of interest because of Nassau
judgment was clear error.

delays in enforcing its

The court cited Archer v. Packer, 2008 WL 2152196 (Ky. App. May 23, 2008) for
the proposition that the judgment interest rate can be abated because of a judgment
creditor's inequitable delay in attempting to collect the judgment. Appendix 1 at p. 11.
Archer is an unreported decision affirming a trial court's decision in a child support case.

The trial court awarded interest on the child support obligation at the rate of 8% rather than
12%, because "Robin had waited almost fourteen years before attempting to collect the

I

arrearages from Timothy, even though he had been continuously residing in Louisville,
Kentucky." Archer v. Packer, No. 2005-CA-002098-MR, 2008 Ky. App. Unpub. LEXIS

J
1

1037, at *5 (Ct. App. May 23, 2008).
Nassau

court nor ABC

filed a Notice of Judgment Lien in Letcher County. (R. 29.) Neither the
ever offered any explanation of what more

1

J
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Nassau

should have done to

collect its judgment prior to 2001 since ABC

I'
I
.

,

has alleged that it had no assets sufficient to

pay the judgment prior to 2001.
Ourclient

3.

conduct was not unconscionable.

There has been no claim that Ourclient

attempted to support its defense of the Title

Action with perjured testimony. There has been no claim that Ourclient

lawyers in the

Title Action committed CR 11 violations when they signed pleadings in the Title Action.
As shown above, the claims made by Ourclient

in the Title Action were certainly reasonable

- and subject to the judicial process privilege. Ballard v. 1400 Willow Council of

Co-Owners, Inc., 430 S.W.3d 229, 237 (2013) ("The prevailing rule and the one
recognized in this jurisdiction is that statements in pleadings filed in judicial proceedings
are absolutely privileged when material, pertinent, and relevant to the subject under
inquiry, though it is claimed that they are false and alleged with malice.")
According to

I
l

ABC

and the trial court, it was unconscionable for

purchase and attempt to enforce the Nassau

.

to

Judgment at a time when it was claiming to

own the Refuse Pile Tract. However, there is nothing sinister or inconsistent in those two
courses of action.

Ourclient

believed that it would be successful in the Title Action, but

1

hedged its bets. If that created a dilemma for ABC

I

any time by paying the Judgment - as it was bound by law to do.
Ourclient

it could have resolved the dilemma at

raised alternative arguments in separate proceedings. If Ourclient

argued that it owned the Refuse Pile Tract and that ABC

Refuse Pile Tract, but that ifABC

had

owned the Refuse Pile Tract, it

would have been arguing inconsistent positions. But Ourclient

claimed that it owned the

owned the Refuse Pile Tract, that property, like any and

J

J

Ourclient

23

all other property owned by ABC

in Estill County, 21 was subject to the Ourclient

judgment

lien.
ABC

claimed that that Ourclient

prevented sale of the Refuse Pile Tract, but it has

been the. trial court's stay order which prevented the sale of the property for 7 years. The
unstated and unproven assumption behind the Final Order was that a sale by ABC
have yielded a price greater than the amount of the Nassau

would

Judgment, while a sale pursuit

to KRS 426.005 would not have. The trial court must have also assumed the transfer of the
Nassau

Judgment to Ourclient

present had

Nassau

created greater difficulties for ABC

than would have been

retained the judgment. There was no proof that

have tried to collect its judgment once it learned that ABC
cover the judgment. Moreover, there is no reason ABC

Nassau

would not

had an asset valuable enough to

could not have sold its waste coal in

spite of the existence of the judgment lien. The proceeds of the sale would have just had to
be dedicated to payment of the Nassau
Ourclient

Judgment until the Judgment was paid in full.

was within its rights to defend itself in the Title Action and Ourclient

within its rights to acquire the Nassau

was

Judgment and attempt to enforce it. The trial court

found, incorrectly, that in this case two rights made a wrong.
Title disputes ordinarily affect the marketability of the disputed property, but the
trial court elevated this practical reality into a finding that allowed it to ignore all of the
elements ABC

would have had to prove had it brought a traditional tort claim.
CONCLUSION

For all these reasons, the Final Order should be reversed, the ABC
or Reduce the Nassau

21

J

Motion to Void

Judgment should be denied, the trial court's stay of enforcement of

KRS 426.720.
24

the Nassau

Judgment should be lifted, and the case should be remanded for the entry of

orders consistent with this direction.
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