division of the marital assets. This claim is referred to in this Memorandum as the
“Contributions Claim.”
Ms. Cooper

also claims that Mrs. Our client

and other lawyers at Our client

were negligent in their selection and supervision of expert witnesses. Ms. Cooper
complaint that the incompetent reports and testimony of Joe Expert
Expert

alleged in her

Sr. and Joe

Jr. resulted in the trial court’s under-valuing of a number of marital assets.

(Complaint at paragraph 19.) However, Ms. Cooper

has abandoned all but one part of this

claim—her allegation that the negligence of her lawyers with respect to Mr. Expert

Sr.

caused the trial court to disregard his expert testimony and conclude that the value of ABC Coal
Corporation (“ABC Coal”) did not appreciate during the marriage. This claim is referred to in
this Memorandum as the “Valuation Claim.”
Counsel for the Defendants has recently taken the depositions of Ms. Cooper

expert on

the Contributions Issue (Mr. Moore ) and her expert on the Valuation Issue (Mr. Smith ). This
case is now ripe for summary judgment. Neither Ms. Cooper
material contribution Ms. Cooper

nor Mr. Moore can point to a

made to the marriage which was concealed from the trial court

because of the alleged negligence of the Defendants, nor can they demonstrate that the trial
court’s awareness of any undisclosed contribution of Ms. Cooper

to the marriage could have

made a difference in the trial court’s allocation of the marital assets.
Summary judgment is required on the Valuation Issue because, even if the Defendants
were negligent in the hiring and supervision of Mr. Expert

Sr.,2 Ms. Cooper

cannot

demonstrate that she incurred any damages as the result of the negligence. Ms. Cooper

2

expert

Of course, Defendants do not admit that they were in any way negligent in the hiring and
supervision of Mr. Expert

2

Trial Court Findings Relevant to the Contributions Issue:
The marital property issues were referred to the Domestic Relations Commissioner for
the Harlan Circuit Court (the “Commissioner”), who issued his Findings of Fact and Conclusions
of Law on July 7, 1997 (more than a year after briefing was completed on the property issues and
11 months after the withdrawal of Our client

from the case). In general, the

Commissioner recommended that the marital property be divided equally. Appendix 2. Both
parties filed exceptions to the Commissioner’s findings and, on October 15, 1997, the court
entered its Order confirming in part and modifying in part the Commissioner’s recommendations.
Appendix 3.5 On January 9, 1998 the trial court entered its Final Judgment (Appendix 4) on the
property issues.6 The trial court determined that the marital estate was worth $11,966,307, but
awarded Ms. Cooper

only $3,955,215 (roughly 30%).

The trial court’s reasoning for its allocation of marital assets is contained in the following
passages from its rulings:
Kentucky law does not presume or require an equal division of all marital assets.
The Respondent [Ms. Cooper testified that most of her time during the marriage
was devoted toward raising the three children of the parties. The Respondent
testified she was not really aware of much regarding the businesses that were
operated during the marriage. The Petitioner was in the coal business prior to
1979 when the parties were married, which made him a multi-millionaire prior to
the marriage. The Respondent’s primary contribution to the marriage was as a
mother and housewife. The contributions of the Respondent as a mother and
housewife, from an economic standpoint, do not justify an equal division of all
the marital property, even though raising children is a lot of hard work. . . . The
Court is inclined to award the Respondent 30% of the marital value of the coal
Three different judges recused themselves during the course of the divorce litigation, but all of
the Circuit Court decisions which are relevant to this motion were made by Harlan Circuit Court
Judge
6
This was not really the “final” judgment. The trial court issued an additional order, on March
24, 1998, ruling on the parties’ post-judgment motions. The trial court also issued an additional
Order after remand from the Court of Appeals. This Order was entered on or around March 13,
2003.
5
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lawyers at Our client
Cooper

presented false evidence to the court and even counseled Ms.

to perjure herself. For example, Ms. Cooper

testified that Our client

lawyers

“lied about my status in the marriage. They depicted me as a homemaker, housewife, domestic
goddess.”

Cooper

Depo. at pp. 165-166. She testified that “The entire brief [the Trial Brief] is

essentially a lie. It contains misinformation. It mischaracterizes me in my role in the marriage.”
Id. at pp. 167-168. During her deposition, Ms. Cooper

was asked about her trial testimony that:

Kent

was very active in the coal business in
and
. He ran his
businesses. I didn=t participate in anything. As a matter of fact, even his office
in
- I was not readily welcome to come in to his office space.

Trial Transcript at p. 89.7 She was asked if the statement was false and responded with the
following:
I was instructed by Our
to posture myself as a homemaker and a stay-at-home
client
mom. That was—yes, she influenced my testimony that day. She told me what to
say. She told me her strategy. I did not approve of her strategy. She said there
will be plenty of time later for all the property issues and your participation, your
contributions and—
Cooper

Depo. at pp.223-224. Then the following exchange took place between counsel for

Defendants and Ms. Cooper
Q. So it’s your testimony today that she coached you to lie and you in fact lied
in sworn testimony?
A.

Yes.

Id. at p. 224.
Ms. Cooper

testified that her presentation to the Court of Appeals also contained false

statements of fact. On page 9 of her brief to the Court of Appeals (Appendix 5), Mrs. PCounsel

Ms. Cooper
testimony during the January 1996 trial has been transcribed and the transcript
(hereinafter referred to as the “Trial Transcript”) has been submitted to the Court with this
memorandum as Appendix 6.
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argued that Mrs. Cooper

should not be penalized “because her primary function in the marriage

was to bear and raise children and take care of the family households.” Ms. Cooper

testified

during her deposition that that statement was false and that she advised Mrs. PCounsel before the
brief was filed, that the statement was false.

Cooper

Appeal Brief, Mrs. PCounsel stated: “Mrs. Cooper
and Mr. Cooper

Depo. at pp. 250-252. On page 14 of the

was not welcome in the coal company offices

did not want her participation.” In her deposition, however, Ms. Cooper

says that the statement was false and that Ms. Cooper
filed, that the statement was false.
When Ms. Cooper

Cooper

now

advised Mrs. PCounsel before the brief was

Depo. at pp. 252-253.

was asked to specifically identify her contributions to the coal

businesses, however, she was not able to identify a single material contribution to those
businesses. Ms. Cooper

did not hire ABC Coal employees or supervise their work.

Cooper

Depo.

at p. 105. She did not review or even receive ABC Coal financial statements. Id. Ms. Cooper
has never had any employment or other experience in the coal business. Id. Ms. Cooper

thinks

that ABC Coal had about 6 employees during the time of her marriage, all in the Pikeville office.
Cooper

Depo. at p. 102. Her work with ABC Coal consisted mostly of PR work with the

employees. Id. During the time that the couple lived in Pike County (before 1985) she
sometimes entertained ABC Coal employees in the couple’s home. Id. She hosted more than one
Christmas party, but she does not remember how many. Id. at p. 103. She sometimes bought
gifts for employees, but does not know how many she bought. Id. She remodeled the company
offices during the early 80s, but did not keep time records showing how much time she spent on
the work. Id. at p. 104-105.
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Defendants filed its first motion for summary judgment based, in large part, on the failure
of Ms. Cooper

deposition testimony to support the allegations in her complaint.8 Other than

the actions taken by Defendants, this case remained largely dormant until the Court’s pre-trial
conference on December 10, 2007.9 The Order entered by the Court as the result of that
conference (an order tendered by counsel for Ms. Cooper

and agreed to by counsel for

Defendants) required Plaintiff to make her expert witness disclosures on or before February 2,
2007, and, on that date, counsel for Ms. Cooper

served Defendants with three reports (the

“Plaintiff’s Expert Reports”): (i) a letter, dated January 31, 2008, from Nicholasville attorney
Moore

in which Mr. Moore expresses the opinions that (a) Mrs. Our client

attorneys at Our client

and other

were negligent in the way they presented Ms. Cooper

marital

contributions to the trial court in the divorce, and (b) the rejection of the opinion of Mr.
Expert

Our client

Sr. on the value of the coal assets seems to indicate negligence on the part of Mrs.
in connection with the preparation or supervision of Mr. Expert

Sr., (ii) “Expert
Smith

Report – Volume 1 – Expert Report Reviews”, dated January 30, 2008, prepared by
of
Mr. Expert

, West Virginia, in which Mr. Smith criticizes the expert report and testimony of
Sr. in the divorce case, and (iii) “Expert Report – Volume II – Smith

Retrospective Appraisals”, dated January 30, 2008, in which Mr. Smith renders the opinion (on
page 56) that the value of the coal holdings of ABC Coal Corporation and its subsidiaries
appreciated by $5,211,000 from August 1, 1979 (the approximate date of the Cooper

marriage )

to August 1, 1995 (approximately six months prior to the entry of the divorce decree). None of

That motion was denied on June 23, 2005, based on the Court’s conclusion that “discovery
must be concluded before the motion for summary judgment can be properly ruled upon.”
9
Some written discovery was conducted during this period, but counsel for Ms. Cooper took no
depositions.
8
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result. A mere possibility of such causation is not enough and when the matter
remains one of pure speculation or conjecture, or the probabilities are at best
evenly balanced it becomes the duty of the court to direct a verdict for the
defendant.
Texaco, Inc. v. Standard, 536 S.W.2d 136 at138 (Ky. App. 1976) (citing Prosser, Handbook of
the Law of Torts p. 471 (4th Ed. 1971) as authority.
C.

The effect of Ms. Cooper

perjury.

If there was a mischaracterization to the court about Ms. Cooper
coal businesses, Ms. Cooper

contributions to the

was an active participant in that mischaracterization and,

consequently, cannot bring a claim against Our client

based on that mischaracterization.

She is “in pari delicto.” In Kentucky, “all parties participating in moral delinquency or turpitude
are deemed in pari delicto.” Stacy v. Williams, 253 Ky. 353, 69 S.W.2d 697 at 705 (1934). The
doctrine has been applied to bar a legal malpractice action in a case directly on point. Pantely v.
Garris, Garris & Garris, 180 Mich. App. 768, 447 N.W.2d 864 (1989). There the plaintiff
alleged (as does Ms. Cooper

that her divorce case was compromised because of her perjury,

perjury which was encouraged by her lawyers. The Pantely opinion stated the critical question,
and answered it, in the following language:
Can a client who perjures herself recover damages caused by the failed deceit
from the lawyer who counseled the lie? No, said the trial court. We agree and
affirm.
Pantely, supra, at 865.
D.

Differences about trial tactics do not create a viable malpractice action.

As will be shown below, Our client
information about Ms. Cooper
of Mrs. Our client

presented to the trial court all the basic

contributions to the marriage. At its core, Mr. Moore

critique

is more about style than substance, but this is the worst sort of Monday-
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morning quarterbacking. While Kentucky courts do not seem to have addressed the issue
squarely, the near-universal rule is that good faith judgments about trial tactics, even if those
judgments seem erroneous in hindsight, cannot form the basis of a malpractice action. One
author summarizes the rationale for the rule in this way:
There are always decisions and things that “could have been done differently.”
That is precisely why Professor Irving Younger referred to litigation work as the
“art of advocacy.” Equally proficient lawyers may well try the same case in
totally different ways: they may differ about trial decisions concerning what
witnesses to put on the stand to corroborate testimony, whether damaging
information should be elicited before opposing counsel has a chance to do so on
cross examination, what objections should be made during trial, what experts
should be consulted, the quantum and mode of evidence to be introduced on a
disputed issue, what legal advice should be supplied on whether a settlement offer
should be accepted, or what tactical approach should be taken in appealing an
adverse result. Such tactical judgments, if made in good faith, are the kind of
determinations that should not provide valid grounds for legal malpractice
claims. . . . Most courts have agreed.
Philip E. Seltzer, “Trial Lawyers and the Error-in-Judgment Immunity Rule,” The Brief
(Summer, 1997).11 Accord: Fishow v. Simpson, 55 Md. App. 312, 462 A.2d 540 (1983); Simko
v. Blake, 448 Mich. 648, 532 N.W.2d 842 (Mich. 1995); and Woodruff v. Tomlin, 616 F.2d 924
(6th Cir. 1980) (Tennessee law).12
E.

The standards for allocation of marital property.

The allocation of marital property in a divorce is governed by KRS 403.190, which
provides, in relevant part:
(1) In a proceeding for dissolution of the marriage or for legal separation, or in a
proceeding for disposition of property following dissolution of the marriage by a
court which lacked personal jurisdiction over the absent spouse or lacked
jurisdiction to dispose of the property, the court shall assign each spouse’s
11

The magazine of the American Bar Association Tort, Trial and Insurance Section. A copy of
this article has been submitted with the Court’s copy of this Memorandum.
12
Copies of the Simko and Fishow decisions are included with the Court’s copy of this
Memorandum.
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property to him. It also shall divide the marital property without regard to
marital misconduct in just proportions considering all relevant factors including:
(a) Contribution of each spouse to acquisition of the marital property, including
contribution of a spouse as homemaker;
(b) Value of the property set apart to each spouse;
(c) Duration of the marriage; and
(d) Economic circumstances of each spouse when the division of property is to
become effective, including the desirability of awarding the family home or the
right to live therein for reasonable periods to the spouse having custody of any
children.
(Emphasis supplied.)
This statute gives the court no discretion with respect to non-marital property – “the court
shall assign each spouse’s property to him.” With respect to marital property, each of the
statutory factors is to be considered by the court, without a jury, and the weight to be accorded
each factor is left to the sound discretion of the court. There is no presumption or requirement in
Kentucky that marital property be equally divided. Russell v. Russell, Ky., 878 S.W.2d 24
(1994).
F.

The Definition of Marital Property.

“Marital Property” is defined by KRS 403.190(2) which provides, in relevant part:
(2) For the purpose of this chapter, “marital property” means all property
acquired by either spouse subsequent to the marriage except:
....
(e) The increase in value of property acquired before the marriage to the
extent that such increase did not result from the efforts of the parties during
marriage.
Emphasis supplied. The clear import of this language is that increases in the value of nonmarital property caused by market forces (inflation, for example) will not be marital property and
case law makes this point crystal clear:
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Smith v. Smith, Ky., 497 S.W.2d 418 (1973), holds that where the value of
property increases after marriage due to general economic conditions, such
increase is not marital property, but the opposite is true when the increase in value
is a result of the joint efforts of the parties. An increase in value of nonmarital
property may be marital or nonmarital depending on why the increase in value
occurred. Stallings v. Stallings, Ky., 606 S.W.2d 163 (1980).
Goderwis v. Goderwis, 780 S.W.2d 39 at 40 (Ky. 1989). Accord, Travis v. Travis, 59 S.W.3d
904 (Ky. 2001).

See also, Louise Graham and James Keller, Kentucky Practice Series.

Domestic Relations Law, §15:85 “Property division – Increase in value of nonmarital business”
(3rd Edition ____). As will be shown in greater detail below, Mr. Smith
that the increase in value of Mr. Cooper

testimony makes clear

non-marital coal assets did not result from the efforts

of the parties during the marriage.
II.

THE CONTRIBUTIONS ISSUE.
A.

Introduction:

The foundation of the Contributions Claim, at least initially, was the allegation that Judge
Johnson was wrong about Ms. Cooper

contributions to the coal businesses – because

“Defendants consistently mischaracterized Amy to the court exclusively as a homemaker and a
mother, rather than including relevant information regarding her active participation in the
couple’s businesses and investments.” Complaint at _______. Ms. Cooper

deposition

testimony in this case makes abundantly clear that she made no significant contributions to Mr.
Cooper

coal businesses. The factual basis articulated by the court for its award of only 30% of

the marital estate to Ms. Cooper

was entirely well founded.

Mr. Moore appears to be willing to testify that if Ms. Cooper

contributions as a mother

and housewife had been more embellished than they were, the judge would have awarded her
50% of the marital assets in spite of her lack of contributions to the coal businesses. However,
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Mr. Moore can point to nothing in any of the court’s opinions during the divorce that requires or
even allows that conclusion. Moreover, it is crystal clear that the trial court was well aware of
Ms. Cooper
B.

non-business contributions to the marriage – both good and bad.
All of Ms. Cooper
Judge Johnson.

Ms. Cooper

material contributions to the marriage were known to

appeared on the witness stand before Judge Johnson many times during the

many hearings made necessary by the Cooper

disputes over visitation issues, use of

recreational vehicles, health insurance and the like. The court, in other words, had many
opportunities to evaluate Ms. Cooper

contributions to the marriage. However, Ms. Dooley’s

material contributions as wife and mother (both good and bad) were made clear during Ms.
Cooper

testimony at the January 1996 trial. Ms. Cooper

was on the witness stand over the

course of three days (January 11, 12 and 16, 1996) and the transcript of her testimony runs to
more than 300 pages.
During her trial testimony, Ms. Cooper

had the opportunity to talk at length about the

children and her involvement in their lives. See, for example, Trial Transcript at pp. 45 (she got
special training to be able to give the children allergy shots), 54, 57-58, 66 (she was the primary
disciplinarian during marriage, read every imaginable book on child care), 79 (direct
examination by Mrs. Our client

begins with the question “Could you please tell the Court your

perception of how . . . the marriage with Kent was, starting from the very beginning and moving
on?”), 83 (her extended family was very involved with the children), 85 (she often coached Kent
on how to care for the children), 91-95 (she often participated in parent-teacher conferences and
made efforts to obtain help for the children’s academic difficulties), 97 (she knows who her
children’s friends are, speaks with the parents of their friends), 98-105 (she was very supportive
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B.2.

Ms. Cooper made no other material contributions to the marriage that
were not known to Judge Johnson.

In his report (Exhibit 2 attached hereto), Mr. Moore renders the opinions that Mrs.
Our client

and the lawyers assisting her were negligent in the following ways:



Our client
“Ms.
asked very few questions regarding Ms. Cooper
to the marriage or acquisitions of marital property.”



“[S]he did not elicit very compelling testimony.”



“Mr. Cooper was questioned several times regarding his wife’s contributions to the
business and he repeatedly down played those contributions. Additionally, Mr. Cooper
counsel also questioned Ms. Cooper
continued contributions/commitments to the
marriage in light of her alleged infidelities16. . . . . [T]here was very little effort taken to
refute Mr. Cooper
testimony via direct examination of Mrs. Cooper



“[T]here were multiple memos and transcriptions of conversations between Ms. Cooper
and either
-Our client
or
, regarding
the contribution issue. Unfortunately, these were all in the time frame of June 5-7,
1996 . . . . No further proof was put into the record, nor was there any attempt to do so.”

Mr. Moore

contributions

report suggests that extremely important contributions made by Ms. Cooper

to the

marriage were kept from the trial court by the negligence of Defendants, but it does not say what
those contributions were.
When the allegations about Ms. Cooper

contributions to the marital businesses are

stripped away (as they must be when the testimony is examined), all we are left with are Mr.
Moore

unsupportable conclusions that Ms. Cooper

was some sort of domestic goddess and that

the judge would have awarded her 50% of the marital estate if he had only known. Mr. Moore
other words, thinks that Ms. Our client

in

and the lawyers working with her should have done more

Of course, the infidelities were not “alleged.” Ms. Cooper had adulterous relations with at
least two different men during the course of her marriage to Mr. Cooper
Trial Transcript at pp.
_______.
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of what Ms. Cooper

thinks they did too much of. Mr. Moore

conclusions on this point are

illustrated in the following deposition exchange:

Moore

Q.

I just want to fix on that one sentence, though, Mr. Moore in which the
judge said, "But for the Respondent's activities as a housewife and
mother, the Respondent did little to increase the marital estate." ….
Going back to Exhibits 10 and 11, Mr. Moore can you tell me which of
these contributions that you think contributed to the value of the marital
estate?

A.

Yes, sir, I probably can even based upon these lists. I don't have to look
at the lists per se, but I can tell you that it's the difference between a
housewife and a housewife. Housewife A gets up in the morning, feeds
her children, sends them out in the yard to play, sits down and watches
soap operas and goes to sleep on the couch, or house husband. I don't
care. This is not a sexist thing. It happened to be that she was the one
who took care of the children in this case. Housewife B, or Caretaker
B, if you will, is extremely active in her children's lives. She does
everything that is needed to make the household run smoothly so that
husband doesn't have to worry about these things. He can go to work.
He can go to work three or four, five days at a time. He can take off in
his helicopter and feel confident that he has no worries as to what's
going to take place in the household. That second person, who goes way
above and beyond what the ordinary or less than ordinary person does,
does create an increase in value in the marital estate. That's the whole
point for the statute. The statute says we're supposed to look at
contributions as a homemaker. Well, if you've got somebody who
contributes a little, they probably deserve a little. If you've got
somebody who contributes a lot, they deserve a lot because their efforts
as a family -- to increase the family unit and to make the family unit run
smoother is going to free up the breadwinner to spend more time
making bread.

Depo. at pp. 109-110. Mr. Moore does not have the experience to render these opinions

about what proportion of the marital assets should be awarded to “housewife A” as opposed to
“housewife B.”17 Moreover, the facts do not support the conclusion that Ms. Cooper

was

Mr. Moore cannot remember even one divorce case he has ever worked on with assets of more
than $1 Million. Moore Depo. at p. 12. Mr. Moore has been practicing divorce law for 26 years,
17
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“housewife B” or could have been portrayed as “housewife B” if Mrs. Our client

had just asked a

few more questions.
Mr. Moore returned to this theme repeatedly, but when questioned about the specific
evidence in the record which might tend to show that Ms. Cooper

was not a household goddess,

Mr. Moore could only say that the judge should not have considered that evidence:

Moore

Q.

Well, let me take you a few sentences above in that paragraph. The
judge says, "The Cooper family is dysfunctional." ….. Is the judge right
about that or not?

A.

I saw enough information that was completely tangential to what I was
looking at to understand where the judge would get that sort of opinion.
I did not read -- when it started in on Kent abused me, Kent assaulted
me, Kent was bad with the kids or vice versa, that she did this or that
that didn't make her a good mother, or when you get into the various
motions to hold people in kept [contempt] because they're not paying
attention to visitation orders, those sorts of things, I skimmed through
those just enough to make sure that I'm not missing something, some
little gem that got tossed in about contribution in the middle of it. So,
yeah, I understand that.

Q.

My point is, I'm trying to get to whether Ms. Cooper
A or your Housewife B in your example?

A.

These lists are Housewife B.

Q.

Well, let me ask you about a couple of sentences down. The judge says,
"The Respondent intentionally or unintentionally had an impact on her
children's negative attitude toward their father." Do you see that?

A.

Yeah, I see that. It has no place where it is. It doesn't have anything to
do with contribution, which is what the judge is talking about at that
point. Why he threw that in there I have no idea. It's not even related to
the subject.

is your Housewife

Depo. at pp. 112-113.

5 as the domestic relations commissioner for Jessamine and Garrard counties, and in all those
years he has heard only a couple of contribution arguments. Moore Depo. at p. 13-14.
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When pressed for the reasons for his conclusion that the judge would have awarded Ms.
Cooper

50% of the marital assets if the judge had only had more information, Mr. Moore had this

to say:

Moore

Q.

Well, what we're trying to get to is causation. The jury will have to
determine, as I understand it, that more likely than not had her
contributions as super mom gone into the record that she would have
gotten 50 percent of the marital portion, the value of the coal
businesses. That's your testimony in essence, isn't it?

A.

What I know is that the commissioner's report and, more importantly,
the judge's report mention 50/50 distributions in many places or in
several places. In those places where the judge thought his picture
indicated that she had contributed even if she was a lousy mom -- and
that's the picture that he got -- that she was to get 50 percent.
Why in the world, if he'd been convinced that she wasn't a lousy mom
and that she was a good homemaker and that she did create a wonderful
family atmosphere, she had a big contribution as a homemaker, and on
top of that that she did have more than the contributions that he had in
terms of her activities in the businesses, why wouldn't you presume that
if you put those facts into evidence he would have come to a 50/50
distribution for everything? The marital portion, not the nonmarital
portion, the marital portion. Clearly Kent Cooper
had a significant
nonmarital contribution that he was going to get to keep. And
causation, it's caused because the judge didn't get the full picture.

Depo. at pp. 127-128. In other words, Mr. Moore ignores what Judge

his reasons for awarding Ms. Cooper

only 30% of the marital assets and presumes that the award

would have been 50/50 but for the negligence of Mrs. Our client
that Mr. Moore says that Ms. Our client
V.

said about

– exactly the same presumption

incorrectly made.18

THE VALUATION ISSUE

Mr. Moore states in his report (Exhibit 1 hereto) that “Ms.
-Our client
and members of
her firm genuinely believed that there was a presumption of a 50/50 property split and that it was
incumbent upon Mr. Cooper
attorney too prove that a 50/50 split was inappropriate. Clearly
this belief is not appropriately founded under the law.”
18
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Because her own expert has testified that the increase in the value of ABC Coal was the
result of market forces, and not the efforts of Mr. Cooper

during the marriage, any alleged

increase in the value of ABC Coal during the marriage was not marital property and,
consequently, Ms. Cooper

cannot prove that she incurred any damages as a result of any

negligence of defendants in hiring and supervising Mr. Expert
Ms. Cooper

Smith

expert on this issue,

Sr.

of Smith Resource Consultants, Inc. of

West Virginia, is a well-known geologist with more than 43 years experience in the
mining industry and more than 29 years experience in the natural resource-related appraisals. Mr.
Smith

report on the appreciation in the value of the leased coal reserves of ABC Coal and its

subsidiaries (hereinafter referred to as the “Smith Appraisal”) is 62 pages long with an additional
17 pages of exhibits. Excerpts from the Smith Appraisals, together with a copy of Mr. Smith
resume, are attached hereto as Exhibit 2.
The subject of the Smith Appraisal is “a series of coal-bearing tracts located in Martin
and Pike Counties, Kentucky, to which the coal mining rights were leased to various Cooper
companies (collectively, the “Subject Properties”).”

Smith

Appraisal at p. 4. The Subject

Properties were held by ABC Coal Corporation and its subsidiaries.
Smith

Smith

Appraisal at p. 5. Mr.

valued the Subject Properties as of August 1, 1979 (p. 42), the approximate date of the

marriage, and as of August 1, 1995 (p. 49), the date fixed by the report of Mr. Cooper

expert

Ertle Whitt) from which Mr. Smith drew much of his information. See, Smith Depo. at p. ___.
The 1979 appraisal was prepared “using constant 1979 dollars on an after-tax basis, with
the present value of the forecast cash flows representing value.” (Smith Appraisal at p. 42.) Mr.
Smith

concluded that the value of the leasehold interests on ABC Coal and its Subsidiaries at

August 1, 1979 was $3,197,000. (Smith Appraisal at p. 48.)
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The 1995 appraisal was prepared “using constant 1995 dollars on an after-tax basis, with
the net present value of the forecast cash flows representing value.” (Smith Appraisal at p. 49.)
Mr. Smith concluded that the value of the leasehold interests on ABC Coal and its Subsidiaries at
August 1, 1995 was $8,408,000. (Smith Appraisal at p. 55.)
Mr. Smith then compared the those values to conclude that the value of the leasehold
interests held by the “Subject Companies” (ABC Coal and its subsidiaries) had appreciated in
value by $5,211,000 from August 1, 1979 to August 1, 1995.19 (Smith Appraisal at p. 56.)
Mr. Smith

deposition was taken by counsel for Defendants on October 30, 2008, and

the original transcript of that deposition (referred to hereinafter as the “Smith Depo.”) has been
filed with the Court. During that deposition Mr. Smith was asked about Mr. Cooper
contribution to the appreciation in the ABC Coal leasehold coal interests:

Smith

Q.

Was there anything that Kent Cooper
did between 1979 and 1995 to
make these reserves more valuable?

A.

No, I can't say that there is. I mean, the reserves didn't change. To the
extent that ABC produced off some of the tons they depleted some, of
course. There's not much else they could do to enhance their value.

Depo. at p. 174. As shown above, Ms. Cooper

did not do anything to enhance the value of

the coal properties during the marriage.
Mr. Smith was also questioned about the effect of using constant 1979 dollars to calculate
his 1979 valuation and 1995 dollars to calculate his 1995 valuation:

19

Q.

. . . [L]et me take you to Page 56 of your report, Mr. Smith Similarly
we can take your fair market value at August 1, 1995, $8,408,000 and
we can determine what the buying power of $8,408,000 in 1979.

A.

True.

Q.

Did you do that?

$8,408,000 - $3,197,000 = $5,211,000.
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A.

No.

Q.

I did do that, Mr. Smith

[A copy of the Inflation Calculator from the webpage of the U. S. Bureau of Labor Statistics
(www.bls.gov/data/inflation_calculator.htm) was then marked as deposition Exhibit 45. This
same page is attached hereto as Exhibit ___.]
Q.

[Y]ou see that what this calculation from the Bureau of Labor Statistics
shows me that eight million four hundred and eight thousand dollars in
1995 has the same buying power as four million five thousand, three
hundred and eighty-five thousand in 1979. Do you see that?

A.

Uh huh (affirmative).

Q.

Are you surprised to find that eight million dollars in 1995 had a little
less than half the same buying power as these dollars in 1979?

A.

No.

Q.

Because the period of the 80s was a period of high inflation.

A.

Basically the last couple of years of '79 and the first year of 1980 was
high inflation. It got run out pretty quick after '81, '82.

Q.

But the point of it is that had you used constant dollars in your
evaluation of the fair market value in August 1st, 1979 and August
1st, 1995 those numbers would have been substantially closer
together, in fact, almost the same. Isn't that correct?

A.

I did use constant dollars.

Q.

I mean constant '79 dollars.

A.

Yes, if you--oh, yes. . . . But of course, fair market value was not
denominated in the '79 dollars in 1995. If this has been sold, it would
have been sold for 1995 dollars.

Q.

But the effect would have been--in order to determine the effects of
inflation on the value in 1995, you would have to use, as compared to
1979, you'd have to use constant--the same dollars in both periods.
Would you not?

A.

I think, I haven't thought that through, but if that was your goal was to
try to figure out what inflation was in there, but, of course, inflation is
what drives appreciation to a large extent.
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Smith

Depo. at pp. 177-179. Mr. and Mrs. Cooper

had nothing to do with the appreciation of

these coal reserves. In fact, very nearly the entire amount of the appreciation calculated by Mr.
Smith

was due simply to inflation. The increase in the value of the ABC Coal leased coal

reserves was not marital property.
CONCLUSION
It is very clear from the evidence that Mrs. Our client
her trial tactics as she did.

Ms.

Cooper

had very good reasons for choosing

was not a competent businesswoman who made

significant contributions to the marital businesses. Nor was she a domestic goddess. Ms.
Cooper

best argument was that she should be awarded a greater proportion of the marital

property because she was not able to support herself in a profession. This reasonable tactic was
advanced by Ms. Cooper
was advanced in Ms. Cooper

counsel long after Our client

withdrew from the case and it

appeal of the trial court decisions.

The trial court’s logic in awarding Ms. Cooper

30% of the marital assets is unassailable

and well founded on the evidence. The law does not require or presume a 50/50 split of marital
assets and a 70/30 split of marital assets in this case is as justified as such an award ever will be.
There has been no evidence presented in this case (now almost 6 years old), and no
evidence can be imagined, which will allow a jury to second-guess Mrs. Our client

choice of

trial tactics or to second-guess Judge Johnson’s reasonable exercise of the discretion that the law
clearly gives him.
The Smith Appraisal is the only expert report submitted by Ms. Cooper
prove that Ms. Cooper

which attempts to

was damaged by the alleged negligence of Defendants in hiring and

supervising the work of the appraisers engaged on behalf of Ms. Cooper

The appreciation in the

coal assets reported by Mr. Smith is clearly not marital property to which Ms. Cooper
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was

