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believe that ownership in the equipment

was passing from one party to another? Did they act in

good faith?” Opinion at p. 18.
, the Welsh

officer who signed the November 6 Assignment of Loan

Documents, has now testified emphatically (and consistently with the terms of the Assignment of
Loan Documents) that Welsh

did not sell the equipment

to Mr. Smith

Consequently,

the Assignment of Loan Documents was not intended as a sale of collateral by a repossession
secured creditor pursuant to UCC §9-610 1 which discharged the security interest of

Creditor

pursuant to UCC §9-617.
The Second Amendment to Lease was not effective to transfer ownership of the
to Mr. Smith

free and clear of the Creditor

equi
pme
nt

security interest. UCC §9-315 “Secured

Party’s Rights on Disposition of Collateral and in Proceeds” provides the following:
(a) Except as otherwise provided in this article and in Section 2-403(2):
(1) a security interest or agricultural lien continues in collateral notwithstanding
sale, lease, license, exchange, or other disposition thereof unless the secured
party authorized the disposition free of the security interest or agricultural lien . . .
(Emphasis supplied.) This is not an issue and will not be addressed further in this brief. Not
only has
Acme

Acme

never claimed to have transferred the

has never claimed to have transferred the

Johnson

Smith

(Doc#:1-15) at ¶5 ("

and its accessories from Welsh

equipment

ownership of the

with the consent of

Creditor

at all. See, Declaration of

purchased the

Machine

Equipment Finance, Inc.”)

The statements made in this Court by Mr.
Smith

equipment

equipment

Smith

and Mr.

Johnson

about Mr.

are not consistent with their post-November 6, 2008

1

References to the “UCC” allow counsel to easily sidestep the choice of law issue here because
the Uniform Commercial Code provisions cited here are substantially the same in Oregon (the
state of Acme organization), Pennsylvania (the place where the equipment
was repossessed), or
equipment
Kentucky (the current location of the
2
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by the deposition testimony of Mr.

, vice-president, Credit Resolution Group at

Welsh

Responding during his deposition taken on November 12, 2014, to questioning from
counsel to the Defendants, Mr.

gave the following sworn answers:

Q.

[…]When Welsh
repossesses the collateral . . . when that happens, when
you actually take possession of collateral or the leased property, what do you do
with it?

A.

When we take possession, either voluntary or involuntary, of collateral that has
been pledged, we typically will try to remarket it in a commercially reasonable
manner as required by the Uniform Commercial Code

Q.

And are you generally familiar with the requirements of the Uniform Commercial
Code as far as the selling of collateral?

A.

In general terms, yes.

Q.

Okay. Are you -- do you understand that when you sell collateral you're supposed
to give a debtor notice of an auction, the date of an auction sale or the date after
which a private sale of equipment will be consummated?

A.

Yes.

Q.

Did you send Acme

A.

We never sold the equipment.

Q.

Is it your testimony here that Welsh

A.

Yes.

that notice?

never sold the equipment?

Deposition Transcript at pp.46-47 (Excerpts attached as Exhibit 1.) The point was
emphasized repeatedly during further questioning of Mr.

Q.

Is it fair to say that you didn't give anybody a bill of sale with respect to your
transfer of the equipment
that was the subject of your lease with Acme

A.

Well, your statement assumes a lot of facts that are not in evidence. We did not
sell the equipment.

Q.

Okay.

4
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testimony should be sufficient to resolve this matter altogether. However, because the Court has
expressed an interest in the good faith of Mr. Smith

and Acme and because their conduct

(including their conduct in this proceeding) so clearly evidences anything but good faith, the
balance of this brief will address that issue.

II.

MR. Smith
A.

DID NOT ACT IN GOOD FAITH. 2

AND MR. Johnson

Introduction.

Even if the Welsh

transaction was intended to be a disposition of the equipment

pursuant to UCC §9-610, Mr. Smith

would take free of the security interest of Creditor

only if

he acted in good faith. UCC §9-617 provides the following:
§ 9-617. Rights of Transferee of Collateral.
(a) [Effects of disposition.] A secured party's disposition of collateral
after default:
(1) transfers to a transferee for value all of the debtor's rights in the
collateral;
(2) discharges the security interest under which the disposition is made;
and
(3) discharges any subordinate security interest or other subordinate lien
[other than liens created under [cite acts or statutes providing for liens, if any, that
are not to be discharged]].
(b) [Rights of good-faith transferee.] A transferee that acts in good faith
takes free of the rights and interests described in subsection (a), even if the
secured party fails to comply with this article or the requirements of any judicial
proceeding.
(c) [Rights of other transferee.] If a transferee does not take free of the
rights and interests described in subsection (a) [i.e., a transferee who does not
act in good faith], the transferee takes the collateral subject to:
(1) the debtor's rights in the collateral;
2

The factual allegations in this part of the brief are supported by the Declaration of Counsel attached hereto as
Exhibit 6.
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(Doc #:1-15. Emphasis supplied.) These statements are all materially inconsistent with: (a)
emails exchanged between Mr. Johnson
(Mr. Cook); (b) the

Acme

Johnson

Acme

Acme

and counsel to Client

claimed ownership of and took

both before and after the November 6, 2008, transaction with

(c) the fact that Mr. Smith

own tax returns; (d) a

(president of Client

tax returns, which show that

depreciation on the equipment
Welsh

Mr. Client

did not claim depreciation on the equipment

on his

balance sheet as of December 31, 2011 3, transmitted by Mr.

to Client in response to requests from Client (with the knowledge that Client would rely

on that balance sheet) included the value of the equipment

as part of the Acme “Fixed Assets”

shown on that balance sheet; and (e) an equipment value estimate on the equipment
2012 referred to the equipment
B.

The Johnson

At Mr. Client

prepared in

as being sold to Acme in 1999.
Client

Email Exchanges:

request, in an email dated April 2, 2012, Mr. Johnson

provided some

panel manufacturing cost projections which were apparently prepared prior to the November
2008 settlement with Welsh

The email and those projections (attached hereto as Exhibit

2) showed rent payable to Welsh
question from Mr. Client

as a cost item. The projections sparked an immediate

in an email dated April 2, 2012, about whether Acme owned the equi
pme
nt

(Exhibit 3 attached hereto). In response, Mr.

Johnson

in an email to Mr.

April 13, 2012, sent revised cost projections which eliminated the Welsh
not add a cost item for the rent payable to Mr. Smith
they were to honestly account for Mr. Smith
Acme

3

on

line item, but did

which the projections would have had if
ownership of the equipment

(This email and the revised projections are attached hereto as Exhibit 4.)

Three years after the November 6, 2008 transactions.
8

Client

and its lease to
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During the joint venture negotiations between Client and Acme Mr. Johnson
counsel to Client and Client director Ray Client

on Thursday April 26, 2012. The projections

showing rent owed to Welsh

and Mr. Johnson

about ownership of the equipment

prompted questions to Mr. Johnson

counsel in an email to Mr. Johnson

met with

failure to answer Mr. Client

question

at that meeting.

Client

the next day summarized the items discussed during the

meeting. One of the discussion points was summarized in this way:
o “You have purchased the Welsh
not be a problem.”
Mr. Johnson

note, so that lien release should

response to this summary of what occurred in the meeting (in an email to Mr.

Cook also dated April 27, 2012) was to clarify some points unrelated to the Welsh

note,

and then to confirm:
o “The balance of the items match my notes.”
In other words, Mr. Johnson

confirmed that the Welsh

note had been purchased and that

a lien release would not be a problem. (These emails are attached as Exhibit 5.) As late as April
of 2012, Mr. Johnson
the Welsh

was characterizing the November 6, 2008 transaction as a purchase of

note – not a purchase of the equipment

The Declaration of counsel to Client (Mr. Cook) is attached hereto as Exhibit 6. In that
Declaration,

Client

counsel states, among other things, that (a) there was no hint in any 2012

negotiations over the proposed joint venture that Acme did not own the equipment
email sent by Mr. Johnson
did not own the equipment

and (b) no

during those negotiations contains anything suggesting that Acme
4

4 Acme

is unlikely to now produce any such emails because Mr. Johnson
computer had a hard
drive crash in approximately October of 2013, long after this litigation began. Mr. Johnson
had no back-up, did nothing to try to recover the data on the hard drive, made no inventory of
what was lost or recoverable on the failed hard drive, and set the computer out with the trash. He
9
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statement filed). See, March 3, 2009, email from Mr.

Smith

Exhibit 20 and Excerpts from Deposition of Mr. Smith
Mr.
Acme

Smith

allowed

Acme

to mislead

Client

to Mr.

Johnson

attached as

attached as Exhibit 19 at pp. 60-62.
(and probably other potential investors in

by not filing a financing statement and by allowing Acme to keep the machine – a machine

it was not using and had no prospects of using unless

Acme

could find an investor to put in

enough money to allow Acme to restart its manufacturing operations. Mr. Smith
require

Acme

to pay rent on the

between Mr. Smith

equipment

did not even

The Second Amendment to Lease (Doc#: 1-10)

and Acme allowed Acme to retain the equipment

for 5 years without paying

any rent – the rent was to be accrued and paid in a lump sum at the end of the 5 year term. No
good faith transferee makes that kind of deal with an insolvent company.
Mr.

Smith

and Mr.

Johnson

have never met (Exhibit 7, pp. 16), yet Mr.

produced hundreds of emails he exchanged with Mr.

Johnson

Not one of those emails

contains any mention of the Second Amendment to Lease and neither Mr.
Johnson

Smith

Smith

nor Mr.

have been able to produce an original of that document. In other words, Mr. Smith

has no proof that the Second Amendment to Lease was not prepared immediately before the
lawsuit and backdated. See, Excerpts from Mr. Smith
Mr.

Smith

claims that the

equipment

deposition (Exhibit 19 at pp. 43-44).

“is valued at approximately $750,000, and its

replacement value is approximately $1,300,000.” See, Complaint (Doc#: 1) at ¶54 and requests
damages from these Defendants equal to “the cost to replace the equipment and lost back rent in
an amount of at least $1.42 million and lost future profit in an amount of at least $1 million.”
Complaint (Doc#:1) at ¶57. Yet, Mr. Smith

had an oral agreement to sell the equipment

back

to Acme for $150,000 – less than 10% of the damages claimed in this action. See, Excerpts from
Mr. Smith

Deposition (Exhibit 19 at pp. 20-21).

14
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Mr.

Smith

was not a good faith purchaser for value of the

equipment

he was an

insider, complicit in the efforts of Acme to mislead potential investors and joint venture partners
(including Client

about the ownership of one of the most valuable of the Acme assets.
CONCLUSION

This course of conduct can only be described as a deliberate effort to mislead Client (by
Acme

holding

out as the owner of the

equipment

when it was trying to obtain an

investment) and this Court (now that Acme wants to get the equipment
Mr. Smith

has enabled Acme

efforts. Mr. Johnson
has Acme

Client

back in friendly hands).

efforts in this regard and hopes to be the beneficiary of those

sworn statements to this Court, including his statement that “At no time

had title to the Bradbury Equipment

Machine and its accessories,” (Doc # 1-15) were

made recklessly, at best
The Assignment of Loan Documents is unambiguous; it transferred the Welsh
documents to Mr. Smith

not the equipment

The testimony of Welsh

Hein completely eliminates any claim that a transfer of the

equipment

loan

officer Douglas
was intended by the

parties. There was no mutual mistake here which can justify a rewrite of the Assignment of Loan
Documents. Welsh

never owned the

never attempted to sell the equipment

equipment

Neither Mr. Smith

it never repossessed the equipment

it

nor Acme treated the equipment

as

being owned by Mr. Smith

after the November 6, 2008 transactions. Moreover, for the reasons

outlined above, Mr. Smith

was not a good faith transferee of the equipment

The First Amendment to Lease was also insufficient to transfer ownership of the
to Mr.

Smith

free and clear of the security interest of

discussed above.

15

Creditor

equi
pme
nt

See, UCC §9-315,

